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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION

Docket No:  02 1492                  Hearing Date:  July 24, 2002 

CLAIMANT                               INTERESTED EMPLOYER
CALLIE J OCHAP
ORGANIC OASIS HEALTH FOODS

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Callie Ochap
Lewis Plante'

ESD APPEARANCES
None


CASE HISTORY
Ms. Ochap timely appealed a determination issued on June 26, 2002, that denied her unemployment insurance benefits pursuant to AS 23.20.379. The issue is whether Ms. Ochap voluntarily left work without good cause, was terminated for work connected misconduct, or was laid off.


FINDINGS OF FACT
Ms. Ochap worked for the interested employer as a cook/waitress from December 15, 2000 to May 24, 2002.  She earned $8 per hour for 5-6 hours of work per day.  

Ms. Ochap applied for and was accepted to school through Career Academy in Anchorage, Alaska. The 30 week program was scheduled to begin June 4, 2002. Ms. Ochap is studying to become a Medical Assistance Specialist. Since Ms. Ochap is pregnant she will take a leave of absence during her coursework and complete her training in June 2003. 

Ms. Ochap gave Mr. Plante, the owner of Organic Oasis, two weeks notice of her intended resignation. Although Ms. Ochap agreed to work on-call through the last week of May 2002, Mr. Plante was unable to reach her on both Monday and Tuesday May 27 and May 28. Ms. Ochap took the time between her final day of work and the commencement of her schooling to purchase supplies, and get mentally prepared for school. Ms. Ochap is 20 years old and has briefly attended the University of Alaska, Anchorage in the past. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week 
credit or benefits for the first week in which the 
insured worker is unemployed and for the next five 
weeks of unemployment following that week if the 
insured worker


(1)
left the insured worker’s last suitable work 
voluntarily without good cause; or


(2)
was discharged for misconduct connected with 
the insured worker’s work.


(c)
The department shall reduce the maximum 
potential benefits to which an insured worker 
disqualified under this section would have 
been entitled by three times the insured 
worker’s weekly benefit amount, excluding the 
allowance for dependents, or by the amount of 
unpaid benefits to which the insured work is 
entitled, whichever is less.


(d)
The disqualification required in (a) and (b) 

of this section is terminated if the insured 

worker returns to employment and earns at 


least eight times the insured worker’s weekly 

benefit amount.

8 AAC 85.095 provides, in part:

(a) A disqualification under AS 23.20.379(a) and  

(b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under 
AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would 
compel a reasonable and prudent person of 
normal sensitivity, exercising ordinary 
common sense, to leave work; the reasons must 
be of such gravity that the individual has no 
reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured 
worker's work" as used in AS 23.20.379(a)(2) 
means


(1)
a claimant's conduct on the job, if the 
conduct shows a wilful and wanton disregard 
of the employer's interest, as a claimant 
might show, for example, through gross or 
repeated negligence, wilful violation of 
reasonable work rules, or deliberate 
violation or disregard of standards of 
behavior that the employer has the right to 
expect of an employee; wilful and wanton 
disregard of the employer's interest does not 
arise solely from inefficiency, 
unsatisfactory performance as the result of 
inability or incapacity, inadvertence, 
ordinary negligence in isolated instances, or 
good faith errors in judgment or discretion . . . .


CONCLUSION

In Wilson, Comm’r Dec. No. 99 0229/0230, April 1999, the Commissioner states in part:

We do not believe that [the claimant] quit the job too far in advance of when his schooling began, in light of his activities following his resignation. He quit work seven business days before classes began. He had personal affairs to attend to such as a court appearance and car repair. In addition, we now find that he worked an additional four days. Whether it was in covered employment or not is not important for this issue. The claimant did have good cause to quit unskilled employment to attend vocational training….

In Thurston, Comm’r Dec. 82H-UI-273, February 8, 1983, the Commissioner of Labor addressed whether stopping work ten days in advance of starting apprenticeship training negates good cause for quitting. The Commissioner held the claimant did not have good cause to quit ten days before the training started. The Commissioner concluded:

The division, in its appeal, argues that good cause has not been shown for leaving work 10 days prior to the beginning of school and largely bases their argument on the factor that the division’s Claim Processing Manual states that “If a claimant quits employment more than a week prior to the beginning of a training course, good cause is usually not found for the quit.” I have previously held (Commissioner’s Review 78H-157, 8/31/78) “A leaving of work to enter school is considered to be with good cause only when . . . the leaving of work is coincidental to and simultaneous with the start of school.” I then softened this stance in Commissioner’s Review 78H-155, 9/15/78, when I allowed a reasonable length of time based upon compelling circumstances between leaving a job and beginning training. In the instant matter, Mr. Thurston left his position 10 days prior to the start of school in order to do some bone‑up studying. He has not shown that he could not have done such during his off work hours nor that the studying was necessitous to his successful completion of apprenticeship training.

Ms. Ochap left her employment to attend vocational training. The decision to attend this training and resign from her employment was for good cause. She left unskilled work for approved vocational training. 

However, what still remains to be decided is whether her decision to quit her work seven business days in advance of the training negates this good cause.


In fact, Ms. Ochap quit when she did in part because work was slow. She was placed on call. The fact that the employer tried reaching her for work and was unable to contact her does not change the fact she left work at a time that was, in part, arranged by the employer. The Appeals Tribunal does not believe that missing seven days of potential work under these circumstances before the commencement of school is unreasonable. Accordingly, good cause for leaving work has been shown in this matter.


DECISION
The determination issued on June 26, 2002 is REVERSED. No disqualification is imposed. Benefits are allowed for the weeks ending May 25, 2002 through June 29, 2002, if otherwise eligible. Ms. Ochap's maximum potential benefit entitlement is restored and she may again be eligible for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 27, 2002.








Michael Swanson,








Hearing Officer                          

