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STATEMENT OF THE CASE

On June 28, 2002, Mr. Brunelle timely appealed a notice of determination in which his benefits were reduced under AS 23.20.360 and denied under AS 23.20.387. The determination also held him liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. The issues before the Tribunal are whether Mr. Brunelle

· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. Brunelle worked as an on-call laborer for Johansen Grading Service. He kept his time on a weekly time sheet. He was paid an hourly salary. Usually, Mr. Brunelle would submit his time sheets weekly and be paid weekly. Sometimes, he would not get paid immediately. He was not concerned about it because he knew that money was tight and that he would be paid.

Mr. Brunelle was also filing for unemployment benefits while working for Johansen. A comparison of his weekly certifications (exhibit 5) and the report of earnings by Johansen (exhibit 4, page 3) reveals the following:

WEEK ENDING DATE
CLMT’S REPORT OF EARNINGS
EMP’S REPORT OF EARNINGS

April 14, 2001

$    0.00

$   232.00

April 21, 2001

0.00

556.00

April 28, 2001

0.00

640.00

May 05, 2001

0.00

640.00

May 12, 2001

72.00

260.00

May 19, 2001

32.00

640.00

May 26, 2001

64.00

112.00

June 02, 2001

0.00

576.00

July 7, 2001

0.00

152.00


TOTAL RPTD

$ 168.00

$ 3,168.00

Mr. Brunelle submitted copies of payroll checks dated May 9, 2001 (exhibit 8, pages 4 through 8). These total $2,900.64.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

The Tribunal is not sure why Mr. Brunelle provided copies of the payroll checks. The checks total $2,900.64. However, this would have been his net pay. The statute requires that a person report his gross pay. Further, these checks were issued on May 9, presumably for the prior pay periods. The employer reported that, for the weeks ending April 14 through May 5, Mr. Brunelle earned $2,068.00. Yet, Mr. Brunelle reported that he had not worked or earned any wages. The checks confirm the Division’s contention that Mr. Brunelle had not properly reported his work and earnings.

DECISION

The notice of determination and determination of liability issued in this matter on May 28, 2002 is AFFIRMED in its entirety.

· That portion of the determination holding that Mr. Brunelle’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for the weeks ending April 14, 2002 through June 2, 2001 and the week ending July 7, 2001.

· That portion of the determination holding that Mr. Brunelle committed fraud or misrepresentation is AFFIRMED. Mr. Brunelle is denied benefits under AS 23.20.387. Benefits are denied

· for the weeks ending April 14, 2002 through June 2, 2001;

· for the week ending July 7, 2001; and

· for the weeks ending June 1, 2002 through May 24, 2003;

· That portion of the determination holding that Mr. Brunelle is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. Mr. Brunelle remains liable for the repayment of benefits paid to him, but to which he was not entitled, and for a penalty amount.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 30, 2002.


Dan A. Kassner


Hearing Officer

