MCDOLE, Roy E.
Docket 02 1503

Page 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510

APPEAL TRIBUNAL DECISION

Docket No. 02 1503
Hearing Date: July 31, 2002

CLAIMANT:

ROY E MCDOLE

CLAIMANT APPEARANCES:
EMP. SEC. DIV. APPEARANCES:

Roy McDole
Jim Schwanke

HISTORY OF THE CASE

Mr. McDole timely appealed a notice of determination in which his benefits were reduced under AS 23.20.360 and denied under AS 23.20.387. That determination was altered in a corrected decision issued before the hearing. That determination therefore became the determination appealed. Separate determinations also held Mr. McDole liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. The issues before the Tribunal are whether Mr. McDole

· earned wages during the weeks claimed;

· knowingly made  false statements or misrepresentation in connection with his claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. McDole worked as a cook for Dennys Restaurants and Elmer's Pancake and Steakhouse in Anchorage during the time he was also filing for benefits. He established the claim on May 26, 2000. He had filed several claims before and had been denied benefits for fraudulent filing on two other occasions. 

During the weeks that Mr. McDole worked as a cook, he earned $10.60 at Dennys and $9.50 per hour at Elmer's. A comparison of his weekly certifications and the report of earnings by the two employers indicates the following:

WEEK ENDING DATE
CLMT’S REPORT OF EARNINGS
EMP’S REPORT OF EARNINGS

May 27, 2000

$   121.24

$   258.03

June 3, 2000

121.00

299.33

June 10, 2000

200.00

611.62

June 17, 2000

200.00

555.97

July 29, 2000

280.00

303.16

August 5, 2000

109.00

337.08

August 12, 2000

109.00

420.29

August 19, 2000

250.00

307.93

December 9, 2000

240.00

373.12a

              283.76b

December 16, 2000
             240.00
              391.67a

              242.25b

December 23, 2000
              85.00

         
               15.90a

              282.62b


Dennys Restaurant = a


Elmer’s Pancake & Steakhouse = b

In the record are payroll records, including checks and time cards that support the correctness of the amounts paid to Mr. McDole shown above. He does not deny making those amounts.  He reported the amounts shown in the first column knowing they were not the entire amounts he earned for the weeks in question because he felt he needed enough money to live on and this way he would still get some unemployment benefits. He also contends his checks were being reduced by Child Support Enforcement in order to pay for child support he owed. Exhibit 27 is a copy of an Unemployment Insurance Claimant Handbook that  was sent to Mr. McDole and that explains procedures for reporting work and earnings and the ratio of benefit reduction to amounts earned.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

There is a pattern apparent in the weekly reports of work and earnings Mr. McDole made for the weeks in question. It becomes clear that he was under-reporting his earnings by over half in most instances so he could receive some unemployment benefits even though he knew or should have known if he reported the full amount he earned he would receive no benefits. The evidence confirms the Division’s contention that Mr. McDole purposely under-reported his work and earnings in order to receive benefits that were not due him. I therefore conclude he did intentionally misrepresent the amounts he was paid on his claims to receive benefits not due and that he is liable to repay the benefits he obtained that were not due because of his excess earnings.

DECISION

The notice of corrected determination issued in this matter is AFFIRMED in its entirety.

The claimant is denied benefits under AS 23.20.387 for the weeks ending May 27, 2000 through June 17, 2000, July 29, 2000 through August 19, 2000, and weeks ending December 9, 2000 through December 23, 2000. Also, under that same statute the claimant is denied benefits for weeks ending June 29, 2002 through June 21, 2003.

The determinations holding that Mr. McDole is liable for the repayment of benefits and for the payment of a penalty is also AFFIRMED. Mr. McDole remains liable for the repayment of benefits paid to him, but to which he was not entitled, and for a penalty amount.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on August 1, 2002.


Stephen Long


Hearing Officer

