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CASE HISTORY

The employer timely appealed a determination issued on June 4, 2002 that allows benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for reasons other than misconduct connected with the work. The issue of whether the claimant was discharged for felony or theft in connection with the work (AS 23.20.379(e)) also appeared on the hearing notice.


FINDINGS OF FACT
Mr. Sanderson last worked for Alaska Information Radio Reading & Education Service (AIRRES) during the period 1990 through May 2, 2002. He earned $500 per week for part-time work as the executive director. Mr. Sanderson was discharged on May 2 for alleged violations of company policies.

The employer discharged Mr. Sanderson for abuse of his authority, co-mingling of funds (with another nonprofit), improper expenditures, and failure to follow State of Alaska gaming rules. The employer brought forth four examples for this Tribunal. They will each be addressed in turn.

Abuse of Authority

In early 2001, Mr. Sanderson became aware of the possible use of “ATMs” to earn money for AIRRES. He made a proposal to the board of directors who granted him the authority to lease four machines. They were unsuccessful in obtaining credit, so Mr. Sanderson proposed buying the machines for $4,000 each delivered to Anchorage. The machines were bought and installed beginning in June 2001.

Ms. Issel, president of the board for the last two years, called meetings of the board in the fall of 2001 to discuss whether 

Mr. Sanderson had the authority to purchase the machines. 

Ms. Jennings and Ms. Hiatt, both board members, recall that the board could not come to a consensus so took no further action. Both women believed Mr. Sanderson could have understood he had the authority from the board to purchase the machines.

Ms. Issel contends a letter of reprimand was issued to 

Mr. Sanderson. The letter was not presented as evidence to this Tribunal. Mr. Sanderson understood the letter to be an instructional letter that reminded him of his need to get board approval for purchases in excess of $500. The Tribunal accepts 

Ms. Jennings’ and Ms. Hiatt’s testimony as fact.

Co-mingling of Funds

In 1997, AIRRES submitted an insurance claim for reimbursement due to a loss of cash by employee theft. Alaska Independent for the Blind (AIB) also operated out of the same office and had the same insurance carrier. AIB also suffered losses due to the employee’s theft. The insurance company requested AIRRES submit the claim as one claim for both companies.

Exhibit 25 is a copy of the insurance check received in August 1997 in the amount of $11,107.50. Below the check is a hand written annotation that identifies the distribution between the two nonprofit companies. Ms. Carlson, bookkeeper, made that annotation. She determined the amounts each organization received by reviewing the insurance claim records. AIB was to receive $5,792.50; AIRRES was to receive $5,632.50.

Exhibit 26, page 4, is a copy of the checkbook accounting that identifies $1442.25 and $4191.50 being distributed to AIB from the AIRRES bank account. $5144.50 was issued to the AIRRES gaming account. Ms. Carlson believes the balance remained in the AIRRES general account (where the $11,107.50 was initially deposited). The amounts were distributed based on where the losses occurred (general accounts or gaming accounts).

The employer believed that only $1442.25 had been distributed to AIB.

Improper Expenditures

Exhibits 15 and 16, check book ledgers for 1996 and 1997, reflect expenditures for $300 per month to Joann Sanderson (Mr. Sanderson’s ex-wife). The expense was for monthly janitorial services. All parties admit that Ms. Sanderson was out of the state during some or most of the time she received the money.

Ms. Issel contends that Mr. Sanderson paid his wife spousal support out of company funds during that period. 

Mr. Sanderson or others did the actual janitorial work when 

Ms. Sanderson was not in town or unable to do the work herself. 

Ms. Sanderson performed the work maybe six times during that period. 

Ms. Hiatt became a member of the board in 1997. Ms. Jennings is a charter member (mid-70s). Both recall the board was aware of the arrangement to pay Ms. Sanderson for the services. Mr. Sanderson stopped the arrangement in late 1997. No one disputes that the janitorial work was done.

Gaming Rules Violation

AIRRES has a gaming permit to sell rippies at the Carpentiers Lounge and functions such as the state fair. 15 AAC 160.820 requires funds from gaming operations to be deposited into an account separate from any other account used by the permit holder.

Mr. Sanderson does not dispute that he deposited gaming cash into the organization’s general account then issued a check to the organization’s gaming account. AIRRES initially had both their gaming account and their general account at Key Bank. Because Merrill Lynch offered a higher rate of return, Mr. Sanderson moved the gaming account to Merrill Lynch, which did not accept cash deposits. Mr. Sanderson had closed the gaming account at Key Bank.

Mr. Sanderson argues that he did not willfully violate the gaming laws. Ms. Jennings as secretary/treasurer knew that transfers were being made from Key Bank to the Merrill Lynch account.

General Findings

Ms. Issel discovered what she believed were discrepancies, as noted above, in April 2002. She broke into the office (she did not have a key) and took files and documents. Ms. Issel contends she was denied access to the accounting records of AIRRES. Ms. Carlson, 

Mr. Sanderson, and Ms. Jennings adamantly denied that allegation. Ms. Carlson admits she refused to make copies of every single piece of paper in the office due to the amount of time and work it would take. 

At some point between fall 2001 and spring 2002, the board of directors had made a decision that Ms. Issel was to request, in writing, to the board, what she wanted to review or have copies of. The directive to Ms. Issel was the result of staff complaints that Ms. Issel was making too many requests. To Ms. Jennings’ knowledge, Ms. Issel never made a written request to the board for office documents.

Ms. Issel is not an accountant. There is no evidence that Ms. Issel had a certified public accountant review the records or had an official audit conducted on the accounting records. Ms. Issel contends that Mr. Sanderson violated numerous policies throughout his employment.

The board as a whole had been happy with Mr. Sanderson’s performance. Ms. Issel became concerned with Mr. Sanderson’s performance in September 2001 when she questioned his authority to buy the ATMs. Ms. Issel was not a member of the board before she became president. She had no direct knowledge of the board activities before that date.

The FBI have been advised of the discrepancies in this matter and are currently investigating Mr. Sanderson and possibly others (Exhibit 10).

PROVISIONS OF LAW

AS 23.20.379 provides in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker….

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.


(e)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work. In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1) 
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and



(3)
 a preponderance of the evidence establishes that

(A) the claimant committed the act; and

(B)  the act was not justified under AS 11.81.300-

     11.81.450.


(f)
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.


(g)
 For purposes of this section



(1)
"felony" means an act classified as a felony in AS 11; and



(2)
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.  


CONCLUSION
There is no evidence that Mr. Sanderson stole money or items worth $50 or more from the employer. Therefore, AS 23.20.379(e) does not apply in this matter.

In discharge cases the employer has the burden to show misconduct connected with the work. In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

In Weaver, Comm’r Dec. No. 96 2687, February 13, 1997, the Commissioner states in part:

Under AS 23.20.420(a), the appeal tribunal is directed to inquire into and receive and consider evidence without regard to statutory and common law rules. Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event.

Ms. Issel was not a part of the board and did not have direct knowledge of their actions prior to her appointment as president. Therefore, any allegations made by her regarding the years 1997 and 1996 are simply just allegations. The witnesses for Mr. Sanderson support the conclusion that he acted with the full knowledge of the board (when he paid his ex-wife and the insurance claim). 

Further, it is apparent that the employer only saw part of the reimbursements made regarding the insurance claim. The entries for the insurance claim clearly show the disbursements were according to the breakdown shown on the check. The Tribunal concludes 

Mr. Sanderson’s actions in 1996 and 1997 did not violate any policies or ethics.

The employer presented one witness, Ms. Issel. The claimant’s witnesses all refuted Ms. Issel’s contention she was denied access to accounting records and that Mr. Sanderson over stepped his authority when he purchased the ATMs. The record supports the conclusion that Mr. Sanderson acted to purchase the ATMs because he truthfully  believed he had been given the authority to make the purchases.

The record supports the final allegation of a gaming rules violation. The Tribunal does not believe, however, that 

Mr. Sanderson was willful or wanton in his actions. He made a decision to move the gaming account to a location that would result in a higher interest or less fees. The location did not permit the deposit of cash monies. There is no evidence that Mr. Sanderson was trying to use the money or retain the money in the general account for an unreasonable amount of time. He simply made a good faith error in judgment.

Based on the above, Mr. Sanderson’s discharge was for reasons other than misconduct connected with the work.

DECISION
The determination issued on June 4, 2002 is AFFIRMED. Benefits are allowed for the weeks ending May 11, 2002 through June 15, 2002, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 12, 2002.
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