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CASE HISTORY

Mr. Lupien timely appealed a determination issued on July 3, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Lupien last worked for Hilton Hotels Corporation during the period June 12, 1987 through June 17, 2002. He earned $11.44 per hour for full-time work as a shampooer. Mr. Lupien was discharged effective June 17 for alleged insubordination.

On June 11, Mr. Lupien was directed to clean the carpets in the Hooper Bay Restaurant. Before he arrived at work, he learned he would be doing the work himself. Management had decided, due to budgetary reasons, to keep the other employee at home that night. 

Mr. Lupien was concerned about moving the heavy furniture as well as doing all the shampooing himself. He contacted Ms. Allen, general supervisor, who instructed him to have a houseman (Vincetti) help him move the furniture. During the call, either 

Ms. Allen directed Mr. Lupien or he requested to speak to 

Mr. Rodasky, director of housekeeping. Mr. Rodasky reiterated that Vincetti could be used to help move the furniture, but that Vincetti needed to complete his own work. Mr. Lupien was upset and told Mr. Rodasky he was going to contact the union. Mr. Lupien was under the impression he was to have help with the entire process.

After the call to Mr. Rodasky, Mr. Lupien contacted Ms. Yeager, human resources. Ms. Yeager relayed the same information regarding the carpet cleaning and Vincetti that Ms. Allen and Mr. Rodasky had provided earlier. The union (Local 878) contract does not provide an assistant to the shampooer. It only requires assistance when needed (such as moving furniture).

Mr. Lupien reported for his 11:00 p.m. shift on June 11. When he arrived and told Vincetti that he was to help with the shampooing, Vincetti refused and said he had been told he was not a shampooer. Mr. Lupien tried to call Mr. Rodasky (no answer or not home), then contacted Ms. Allen. Ms. Allen indicated that Vincetti was to help move the furniture. 

Mr. Lupien was still concerned that he should have an assistant for the entire process. He reminded Ms. Allen that in the past the lead and another houseman would take care of the general cleaning (that Vincetti was to do) when they arrived in the morning. Ms. Allen vaguely recalls that comment. Mr. Lupien was under the impression that Ms. Allen had given him permission to utilize Vincetti in the shampooing process until it was complete. Vincetti did not argue with Mr. Lupien once he learned that Ms. Allen had been contacted.

Vincetti did not complete his general cleaning duties on June 11/12 because he spent six hours with Mr. Lupien. The employer alleges that Mr. Lupien intimidated Vincetti into working the six hours with him rather than just move furniture. Vincetti was not presented as a witness. Mr. Lupien denies intimidating Vincetti.

The employer also alleged Mr. Lupien intimidated the clerk on duty who supposedly told Vincetti he was to help with the furniture. 

Mr. Lupien contends Vincetti knew nothing of the directive and adamantly denies intimidating the clerk. The clerk was not presented as a witness.

The employer opted to discharge Mr. Lupien because of a prior warning issued on March 25, 2002, which resulted in a five-day suspension. The warning also advised Mr. Lupien that he could be discharged for further violations (Exhibit 9, page 5). Ms. Yeager is not aware of any problems prior to March 2002.

Mr. Lupien argues that the employer (specifically, Mr. Rodasky) was “out to get him fired” and that he had a “hit list.” No one at the hotel ever saw a hit list. Mr. Rodasky admits he mentioned he was concerned about three employees at the time he took over the director position (early 2002). One of the employees was 

Mr. Lupien. Mr. Rodasky had issues with Mr. Lupien in the past but nothing documented. Mr. Rodasky was the director of guest services and safety for eight years.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that Mr. Lupien and Mr. Rodasky did not get along with one another, and that Mr. Lupien’s problems began when Mr. Rodasky was appointed the director of housekeeping. It is also evident that Mr. Lupien did not agree with Mr. Rodasky’s directive regarding the carpet cleaning. On the face, it could appear that Mr. Lupien blatantly disobeyed management regarding the use of Vincetti. The Tribunal would agree that Mr. Lupien acted willfully against his employer’s interest if the employer had presented sufficient evidence to support its contentions.

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s allegations regarding Vincetti, the clerk, and 

Mr. Lupien’s attitude/demeanor on the night of June 11 are hearsay and unsupported by the record. Given Ms. Allen’s recollection of the phone call in the evening on June 11, it stands to reason that Mr. Lupien could have understood her approval of Vincetti working with him and have the morning shift do the cleaning.

Given the lack of direct testimony from Vincetti and/or the clerk, the Tribunal views Mr. Lupien’s actions on June 11 as a good faith error in judgment based on a misunderstanding. Therefore, his discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on July 3, 2002 is REVERSED. Benefits are allowed for the weeks ending June 22, 2002 through July 27, 2002, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 29, 2002.
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