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CASE HISTORY

Mr. Rivera filed a timely appeal from a June 26, 2002 determination that denied him benefits based upon AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Rivera began work for the employer in 1991. Mr. Rivera worked in the warehouse for the employer. This is a Teamster’s union position. 

Mr. Rivera’s last day of work was June 7, 2001. Just prior to this time, Mr. Rivera requested a leave of absence. He requested six months but was granted only three months by Mr. Pullington, his supervisor. Mr. Rivera characterized it as vacation.

In September 2001, Mr. Rivera called his employer and informed them that he would not be returning to work as scheduled and that instead he was quitting. He did not request a continued leave of absence because his employer had already denied more leave.

Mr. Rivera had taken his leave of absence in the first place to relocate his family to the Philippines so that the second of his three daughters, who was 15 years old, could begin high school there. His daughter had been caught with alcohol and in the presence of an older man and friends who were not a good influence.

After staying in the Philippines for the beginning of school   Mr. Rivera decided he could not leave his family there alone, since his wife was having difficulty getting around. The family returned to the United States at the end of the school year in June 2002.     


PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. 


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

The Commissioner held in case of Kimmerly, Comm'r. Dec. 9224409, April 30, 1992, that a worker has good cause to voluntarily leave work to move to a new location if:


1. The worker has suddenly become the sole support of the family, either by divorce or the unemployment, total disability or death of the worker's spouse;

2. The worker's income is clearly insufficient to provide the basic necessities of life for the worker and the worker's dependents; and

3. Leaving work is the only reasonable course of action open to the worker.


A worker who voluntarily leaves work goes from a situation in which the worker has at least some income to a situation in which the worker has no income. The burden is therefore upon the worker to show that leaving work was the more beneficial course for the worker to pursue.

The Alaska Employment Security Division Benefit Policy Manual AA 155.1 (October 1999) states, in part:

Parents have a legal and moral obligation to provide care for their children.  The necessary childcare arrangements will vary depending upon circumstances, such as the health and ages of the children, and the availability of other family members to provide these services. 

[S]ince during periods of unemployment care arrangements will normally end, lack of regular care arrangements is important only as it affects the claimant's efforts to seek work.  If the claimant can show that arrangements could be made, the present lack of care arrangements would not affect the claimant's availability.  The claimant may be able to show that advance arrangements for care have been made with relatives, neighbors, or friends.  If the claimant intends to place the person in a nursery school or day care facility, the claimant should know the location, hours, and costs of such facilities.

In the case of Perea, Commissioner No. 80H-144, September 19, 1980, the Commissioner stated the following:

"Family obligations may provide 'good cause' for the leaving of work. However, such obligations must be real and compelling and not merely a matter of personal convenience, mutual agreement, or mere compliance with the wishes of one's spouse. Compulsion is the test, and it must be shown that the worker had no reasonable alternative to quitting."

In Cunningham, Comm'r. Dec. No. 96 1256, December 10, 1996 the Commissioner held as follows:


The regulation (8 AAC 85.095(c)(2) requires us to examine the underlying reasons for a decision to quit and relocate. But we must also recognize the variety of family circumstances that contribute to the decision. Place of residence, child care difficulties, and the career of the primary wage earner may impact families in ways that do not affect single claimants who have no dependents. Further, we must consider all three legs of the domestic quit test in the regulation. A claimant who meets the standards of reasonableness, compulsion, and good faith has good cause for a quit to relocate. Hougen, Comm'r. Dec. 96-1185, September 12, 1996 . . . We held in the case of Williams, Comm'r. Dec. 9028596, December 3, 1990, that a claimant did not have good cause for quitting to move closer to children not in his primary custody. We now modify that holding. We will no longer automatically disqualify a claimant who makes a decision to relocate to fulfill his or her parental responsibilities, even if the claimant does not have primary custody. This can be a compelling reason to relocate. By the same token, we will not automatically disqualify the spouse of a worker who quits for this reason.

Mr. Rivera had certain child-care responsibilities. According to the above-cited Benefit Policy Manual a quit under such circumstances is with good cause if, “The worker is unable to discharge the obligation by any other means short of quitting.” A parent is legally and morally required to provide care for a child. If a child is having trouble with drugs or alcohol and leaving the area is the only reasonable alternative, then good cause may be shown. 

Mr. Rivera took his daughter from Anchorage and away from her friends he believed were not a good influence. He secured a temporary leave. His circumstances then changed once he moved his family to the Philippines. This Appeals Tribunal holds that  Mr. Rivera took reasonable action in discharging his child care responsibilities and did reasonably attempt to preserve his employment status. Thus, Mr. Rivera has provided good cause for leaving otherwise available suitable work. 

DECISION
The notice of determination issued in this matter on         June 26, 2002 is REVERSED. No disqualification is imposed under AS 23.20.379. Mr. Rivera is allowed benefits for the weeks ending June 16, 2001 through July 21, 2001, and thereafter, so long as he is otherwise eligible. The reduction of his maximum benefit entitlement is restored, and he  FORMTEXT 
may again be eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 31, 2002.








Michael Swanson







Hearing Officer

