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CASE HISTORY

Mr. Sieminski timely appealed a determination issued on July 10, 2002, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was terminated for work-connected misconduct.


FINDINGS OF FACT
Mr. Sieminski worked for the employer from April 2000 to June 16, 2001. Mr. Sieminski worked full-time as a kitchen manager/line cook. 

Mr. Sieminski came into work on Sunday June 16, 2002 at about 2:00 p.m. Mr. Sieminski had a dispute with a coworker named Tyrone. Tyrone left.

Around 3:30 p.m. to 4:00 p.m. Mr. Sieminski became ill and started vomiting.  He approached David Eageda, an assistant manager, and told him he was ill. Mr. Eageda replied that the day was going to be very busy and that Mr. Sieminski was needed in the kitchen. 

Mr. Sieminski then advised Mr. McFarland that he was vomiting and too ill to continue work. Like Mr. Eageda, Mr. McFarland also told him that he was needed in the kitchen and that he could not go home. Mr. Sieminski told him he had to go home, that he would get a doctor’s note about his illness, and also that he was giving his two week notice of resignation. Mr. McFarland accepted his resignation. 

Mr. Sieminski left work. The next day he visited the doctor, which resulted in Exhibit 5, a note from Connie Barclay of the Anchorage Neighborhood Health Center dated June 17, 2002. That note  indicates, “Edward Siemanski is being treated for an illness—he will require further follow-up. Please work with him as he deals with these health problems.” 

Mr. Sieminski contacted his employer on Tuesday June 18, 2002. At that time he was informed that he had been replaced. At the hearing in the matter, Mr. Sieminski testified that he had never had any disciplinary action taken against him during the course of this employment.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

In Liberty Comm’r Dec. 01 1967, December 17, 2001 the Commissioner of Labor and Workforce Development held:
Department policy is that a discharge prior to the date on a resignation notice changes the worker's separation to a discharge. An exception is made if the employer pays the employee through the effective date of the employee's resignation or the employer dismisses the claimant with less than two full work shifts left in the week. That longstanding policy was reaffirmed most recently in Shug, Comm'r Decision 01 0192, May 4, 2001. We see no reason to change the policy or amend it in this case. 

We realize some employers may have good reason to have a policy of terminating resigning employees early, but in those cases, for unemployment insurance purposes, the employer becomes the moving party in the termination. Likewise an employee, given advance termination notice by the employer, becomes the moving party if he quits the job before the employer's termination date.
Applying the above-cited precedent to this case I hold         Mr. Sieminski must be considered to have been discharged from his employment. Although he himself first notified the employer of his intention to quit, as in Liberty, supra, the employer cut the remaining employment short, thus becoming the moving party. 

As such, misconduct must be shown in order to impose a disqualification. Mr. Sieminski’s inability to continue working on his last day was not because of any work-connected misconduct. Nothing that can be considered misconduct has been shown. Misconduct not having been show, a disqualification based upon AS 23.20.379 is not in order.

DECISION
The July 10, 2002 determination is REVERSED. Mr. Sieminski is allowed benefits beginning with the week ending June 22, 2002 through the week ending July 27, 2002 if he is otherwise eligible. There will be no three-week deduction from his maximum benefit amount, and he may still be eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 7, 2002.








Michael Swanson








Hearing Officer

