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CASE HISTORY

Mr. Bergquist timely appealed a determination issued on July 11, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Bergquist last worked for American Fast Freight during the period April 13, 2002 through June 27, 2002. He earned $14 for full-time work as a lead yard worker. Mr. Bergquist was discharged effective June 27 for attendance problems.

On June 3, Mr. Boyd (terminal manager) advised Mr. Bergquist that attendance problems had started to surface. Mr. Boyd made it clear that he wanted the schedule that had been agreed upon to be adhered to.  Mr. Bergquist assured Mr. Boyd that he would do better. Both men understood that Mr. Bergquist had personal issues to deal with that required time off. Mr. Boyd always granted the time off if requested ahead of time.

Mr. Bergquist was late to work on June 21. Mr. Boyd did not discuss that incident with Mr. Bergquist at that time. On June 25, 

Mr. Bergquist was several hours late. He overslept. On June 26, he called in ill. The employer accepted this missed day of work as an excused absence. Mr. Bergquist did not like to go into work and do nothing yet get paid if it was slow.

Mr. Boyd left a message for Mr. Bergquist on his home answering machine requesting a meeting. Mr. Bergquist felt from Mr. Boyd’s “tone of voice” that he was going to be fired, therefore, 

Mr. Bergquist opted to be late to work on June 27.

Mr. Bergquist contends he told the operations manager that he would be in late “the next day” (June 27), Exhibit 6. The operations manager did not recall that statement and would have noted it on an absentee report. Mr. Bergquist did not give advance notice to the employer of his need or desire to be late on June 21 and 25.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
There is no dispute that Mr. Bergquist was put on notice that he needed to be at work as scheduled. The parties also agree that time off had been granted without question, if the time was requested before it was needed. Mr. Bergquist simply took it upon himself to come into work when he felt it was necessary.

In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:PRIVATE 


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute  misconduct connected with the work. Benefit Policy Manual, Section 435-2.…

Failure to follow an employer's reasonable instructions constitutes misconduct in connection with the work. Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

Mr. Bergquist willfully violated his employer’s interests. Accordingly, his discharge was for misconduct connected with the work.

DECISION
The determination issued on July 11, 2002 is AFFIRMED. Benefits are denied for the weeks ending June 29, 2002 through August 3, 2002. Mr. Bergquist’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 8, 2002.
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