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CASE HISTORY

Ms. Wilson timely appealed a determination issued July 17, 2002 that denied her benefits under AS 23.20.379.  The issue is whether Ms. Wilson was terminated for work connected misconduct.


FINDINGS OF FACT
Ms. Wilson began work for Applebees Restaurant October 18, 1999. Her last day of work was July 8, 2002. 

Ms. Wilson worked as a bartender for the employer in Anchorage, Alaska. She also was a bar trainer for the company. Her shift began at 10 a.m. and ended at 6 p.m. At about 3 p.m. on her last day of work, Ms. Wilson used a new vodka to make a drink for customer. The customer complimented Ms. Wilson for the drink. There was a small portion of the beverage still remaining in the mixing container, “blender waste,” and Ms. Wilson put the residue into a glass, tasted a sample, and gave a sample to one of the servers on duty. Ms. Wilson provided the sample while the manager was present. The manager then came behind the bar and asked what drink she had just sampled.

That same day, the server had forgotten to bring her TAM card with her to work. The card is a requirement to serve alcoholic beverages. When the server’s boy-friend brought her card to the restaurant the manager on duty warned the server’s boyfriend and other employees that she “had better get her act together.” At about 4 p.m. that day, the end of the server’s shift, she was terminated for receiving the sip-sample. 

Ms. Wilson, had never been warned or reprimanded about giving samples as a training technique was against company policy. It was not uncommon for samples to be passed around, even by the management staff. Furthermore, it was Ms. Wilson’s opinion that such sampling was a common industry practice. Exhibit 7 is captioned Applebee’s Bar Security Policies, and lists without instructions or comment ten items, the tenth being “No blender waste is to be served to employees or guests.” 

At 6 p.m., the end of Ms. Wilson’s shift, she was terminated by the manager. He explained to her that it was against company policy, and state law. He further mentioned that she was being terminated out of fairness because the server had been terminated over the incident. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer. On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

The employer dismissed Ms. Wilson after she was observed dispensing a sample of a drink, against a known company policy. That policy prohibited providing “blender waste” to employees. The employer believed it had a legitimate interest in prohibiting the conduct that is at issue. The prohibition seems reasonable. However, the consequences of breaching that policy, especially as it relates to a bar trainer, cannot be reasonably implied. And the policy submitted to the Employment Security Division was promulgated without any explanation other than what is found in the caption of the document. 

Under 8 AAC 85.095, conduct may be considered "misconduct connected with the insured worker's work," but only if the conduct shows a willful and wanton disregard of the employer's interest. Ms. Wilson’s action may have warranted the employer making a business decision to discharge her, however, this Appeals Tribunal holds Ms. Wilson, without sufficient warning as to the infraction involved, made no more than a good faith error in judgment in dispensing sip-samples as a teaching method on her last day of work. For unemployment insurance purposes, misconduct connected with her work has not been established.

DECISION
The July 17, 2002 determination is REVERSED. Ms. Wilson is allowed benefits beginning with the week ending July 13, 2002 through the week ending August 17, 2002, if she is otherwise eligible. Her maximum payable benefits are restored by three weeks and she is again eligible for future extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 21, 2002.
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