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CASE HISTORY

Ms. Spruill timely appealed a July 19, 2002 unemployment insurance call center redetermination that denies benefits under AS 23.20.378. The issue is whether Ms. Spruill satisfies availability for work requirements.

FINDINGS OF FACT

Ms. Spruill usually works as a pipe and structural welder. 
While out of work in the winter of 2001/2002, she traveled to California. She returned to Alaska in March 2002. When summer came, she still could not find welding work in Alaska with her usual employers such as Udelhoven, Peak, and VECO so she established an unemployment insurance benefit year beginning date effective June 30, 2002.

On July 6, 2002, Ms. Spruill passed the State’s real estate agent examination. She began real estate agent work effective July 12, 2002 through Beluga Realty (Beluga).

Beluga furnishes Ms. Spruill with an office. However, Beluga does not pay her a wage. 

Ms. Spruill does not pay Beluga rent for office space. Ms. Spruill and Beluga share any commissions she earns on a 70 percent to Ms. Spruill and a 30 percent to Beluga basis. Ms. Spruill believes she is self-employed.

Ms. Spruill has not yet made any sales or secured any property listings. She has worked with a few clients who are interested in a couple of land deals. Ms. Spruill is spending 15 to 20 hours per week on her real estate sales activities.

Ms. Spruill continues to seek work in her customary welder occupation. She continues to check for welding work with her usual Alaska employers as well as the State’s Workplace Alaska Internet site. She has found no job openings. She will stop or adjust real estate sales activities to accept and perform her customary welding work.

Exhibit 2 contains a facsimile of the July 19, 2002 unemployment insurance call center redetermination under appeal. The redetermination denies benefits holding:

**** FACTS ****

You previously stated on 7/02/02 that you were not looking for full time work. You said you were concentrating on getting your real estate license and pursuing a full-time career in real estate. You now state that you are available for work anytime and will be seeking full-time employment as a welder. You also will be working part-time (0-20) hours per week in the real estate field.

**** LAW AND REGULATION ****

AS 23.20.378, 8 AAC 85.350 and 8 AAC 85.354

An eligible individual may receive benefits or waiting week credit if, for that week, that individual is able to work and available for suitable work.

**** CONCLUSION OF FACTS ****

To be eligible for unemployment insurance a person must be available for work. You are engaged in self employment and are not able or willing to arrange for accepting full time work.  Benefits are therefore denied from 06-30-2002 to 07-20-2002.

Exhibit 3 contains notes a call center representative apparently made on July 2, 2002 of a conversation with Ms. Spruill. The notes indicate that Ms. Spruill stated she could not accept full‑time work because “I’m going to concentrate on real estate.”
Exhibit 3 appears to contain notes made in the usual course of the call center’s business. However, the call center did not have the writer of the notes testify at the hearing and provide support for the accuracy of the notes. Ms. Spruill’s testimony must be given more weight than the notes.

Ms. Spruill’s testimony establishes that she never told the call center representative that she could not accept full-time work. Her testimony establishes that her part-time real estate agent work does not interfere with her availability for full-time work in her customary welder occupation.

PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.

8 AAC 85.350 provides, in part:

(b) A claimant is considered available for suitable work for a week if the claimant

(1) registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work is directed under 8 AAC 85.352 and 8 AAC 85.355  . . .

(5) is willing to accept and perform suitable work

which the claimant does not have good cause to refuse;

(6) is able, for the majority of working days in the

week, to respond promptly to an offer of suitable work; and

(7) is available for a substantial amount of full-time

employment.
CONCLUSION

The hearing record lacks evidence to overcome Ms. Spruill’s testimony. Her testimony establishes that her part-time real estate agent work does not interfere with her willingness and availability to accept full-time work in her customary welder occupation.

DECISION
The July 19, 2002 self-employment availability for work redetermination is REVERSED. Ms. Spruill is allowed benefits beginning with the week ending July 6, 2002 through the week ending July 20, 2002, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 20, 2002.
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