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CASE HISTORY

Ms. Hamlett timely appealed a determination issued on July 18, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.

After Ms. Hamlett provided her testimony, the employer requested he be allowed to contact his attorney. The employer was given that opportunity. The employer did not contact the Tribunal with the attorney’s name and phone number. The employer was contacted, off the record, to ask about the attorney’s participation. Mr. Cline, on behalf of the employer indicated that he and his witnesses would not participate in the hearing; that the employer would stand on what was initially provided to the Employment Security Division. The employer did not provide any direct sworn testimony before the Tribunal.


FINDINGS OF FACT
Ms. Hamlett worked for Holy Angel Thrift Shop during the period October 2001 through June 2, 2002. She earned $8.50 per hour for part-time work as a cook. Ms. Hamlett’s employment ended on or about June 25.

Between June 2 and June 26, Ms. Hamlett was on approved medical leave. Her doctor released her to return to work on June 26. On June 25, she called Mr. Cline, director of community services, to request additional time off. Mr. Cline indicated that he needed another doctor’s note. After that request, the parties disagree over the rest of the conversation.

Mr. Cline contends that Ms. Hamlett became upset and quit 

(Exhibit 7). Doreen, supervisor, also provided a written statement that Ms. Hamlett allegedly said she would return the store’s keys when she got her final check (Exhibit 11). Ms. Hamlett denies the incident occurred the way the employer described it.

Ms. Hamlett’s testimony was taken under oath subject to penalties for perjury. Mr. Cline’s and Doreen’s statements are unsupported by direct sworn testimony. Ms. Hamlett’s testimony is given greater weight.

On June 25 after Ms. Hamlett requested additional time off, 

Mr. Cline became upset and asked her about a statement her son had made. Mr. Cline was concerned because he believed Ms. Hamlett’s son had accused him (Mr. Cline) of sleeping with a new employee. 

Ms. Hamlett indicated that she did not have control over her son (age 24). Mr. Cline then indicated she “had better get f---ing control.” At that point, Mr. Cline said “Don’t come back” and hung up. Ms. Hamlett believed she had been fired.

Shortly after the conversation with Mr. Cline, Doreen contacted 

Ms. Hamlett to ask for the keys. Once again, Ms. Hamlett believed she had been fired.

The parties do not dispute that absences were a problem with 

Ms. Hamlett. Her absences were primarily due to illness. The employer admits that she was a good cook. They tried to keep her by reducing her hours so it would appear that she did not miss much work. There is no evidence of warnings or disciplinary problems prior to June 25, 2002.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The direct sworn testimony of Ms. Hamlett overcomes that of the hearsay evidence from the employer. The record establishes that 

Ms. Hamlett was discharged. The employer has the burden to show misconduct connected with the work.

Absence due to illness is outside the control of the employee. The employer appeared to be willing to grant additional time off, with a doctor’s note. The discharge appeared to occur when Ms. Hamlett indicated she could not control what her son said.

The Tribunal does not believe Ms. Hamlett was responsible for comments made by her grown son. The employer had no prior problems with Ms. Hamlett other than absences due to illness. Therefore, there is no evidence of a willful or wanton disregard of the employer’s interest. Ms. Hamlett’s discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on July 18, 2002 is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending June 8, 2002 through July 13, 2002 if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 15, 2002.
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