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CASE HISTORY

Mr. Lapensee timely appealed a determination issued on July 23, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Lapensee last worked for Emerald Alaska, Inc. during the period July 1, 2000 through July 12, 2002. He earned $17 per hour for full-time work as an environmental technician. Mr. Lapensee was discharged effective July 15 for harassing a coworker.

On July 12, Mr. Lapensee was heard verbally “riding” a coworker (Zach) because he felt Zach was slow. Mr. Lapensee was used to getting the job done. He had been having problems with Zach. 

Mr. Lapensee knew he should not have been verbally “riding” Zach but was frustrated with him.

Mr. Lapensee said things like, “Get your fat ass going. You’re slow as hell. You want me to kick your fat ass . . . slap you around?” Zach reported to Mr. Womack, operations manager, that 

Mr. Lapensee also mark vulgar remarks regarding genital body parts. Mr. Lapensee did not deny the allegations.

In March 2002, Mr. Lapensee was counseled regarding an alleged sexual harassment of a female employee. Mr. Lapensee contends it was a misunderstanding but agrees that he was warned. The written warning advised Mr. Lapensee that he could be terminated if it occurred again.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." In Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work." In Layman, Comm'r Decision 88H-UI-168, August 2, 1988.

Mr. Lapensee knew not to verbally abuse his coworkers. If 

Mr. Lapensee had problems with Zach not doing his share of the work, he should have complained to management. 

There is no evidence that Zach did or said anything derogatory to Mr. Lapensee to warrant the verbal abuse. Since the employer had placed Mr. Lapensee on notice about harassment, the resulting discharge was for misconduct connected with the work.

DECISION
The determination issued on July 23, 2002 is AFFIRMED. Benefits are denied for the weeks ending July 20, 2002 through August 24, 2002. Mr. Lapensee’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 16, 2002.
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