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CASE HISTORY

Mr. Williams appealed a July 31, 2002 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Williams is unable to remember exact dates of employment and other events. Therefore, this decision must approximate some dates.

The employer ended its employment relationship with Mr. Williams effective June 28, 2002. The employer held that Mr. Williams’ continued failure to report for work constituted a voluntary quit without notice (Exhibit 6). However, Mr. Williams never intended to quit work.

Mr. Williams worked as a janitor in an office tower in Anchorage. He started work in September 2001. He worked a 5:30 p.m. to 2:00 a.m. shift for $9.75 per hour. His shifts started on Sunday through Thursday. 

About two and a half months before June 28, 2002, Mr. Williams injured his back and went on medical leave. After approximately two months, his doctor released him to return to work. He provided the doctor’s release to his employer. His employer allowed him to work. Shortly after his return to work, his supervisor told him that the employer would have to let him go if he kept on getting sick.

Two weeks or so after his return to work from medical leave, Mr. Williams caught a cold or perhaps had an ulcer act up and he started spitting up blood. He called his supervisor but got an answering machine. He left a message on the answering machine that he was sick and would not be in to work.

Mr. Williams continued to miss work for about a week or so. He did not go to a doctor because he hates doctors.

After a week or so, Mr. Williams’ nephew telephoned him and read to him a letter the employer had sent him. The letter said he no longer had a job.

Mr. Williams was in Sterling, Alaska, at the time his nephew read the employer’s letter to him over the telephone. He was in Sterling fishing for a few days.

While missing work, Mr. Williams did not call his employer each day that he missed work. He does not believe he needs to do that because he feels the employer should have understood he was sick since he left the message on the supervisor’s answering machine. Mr. Williams points out that when he started to work he gave his employer his telephone number. He feels the employer should have called him when he missed work.

Exhibit 2 contains a copy of the July 31, 2002 determination under appeal. The determination denies benefits concluding that Mr. Williams voluntarily quit work for personal reasons.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work  . . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The first issue to decide is whether the separation from employment is a quit or a discharge. The Alaska Superior Court has set standards for deciding that issue.
“[I]n  Tyrell v. Dept of Labor, No. IKE-92-1364 CI, November 4, 1993 (unrptd.) . . . the Superior Court held that a claimant could not have voluntarily left his job unless he "intended" to leave his job. The claimant had walked off the job without approved leave over a dispute with his employer over pay. The Tribunal held that such job abandonment constituted a voluntarily leaving of work, but the case was reversed and remanded by the Court, holding that it was a discharge.” Smith, Comm’r Dec. 95 2163, October 31, 1995.
In Tyrell v. Dept of Labor, the Court held that even an indefinite job abandonment is insufficient to establish that a claimant quit work. The Court concluded that a claimant’s intent rather than apparent action establishes whether the claimant quit.

Even though Mr. Williams stopped working and failed to call his employer on each day missed, his separation from work is not a quit under the Tyrell standard because he did not intend to quit. The question becomes whether the employer discharged Mr. Williams for misconduct connected with his work.

Mr. Williams did not see a doctor when he started the period of absence that led to his discharge. His travel from Anchorage to Sterling for a few days of fishing undermines a conclusion that illness prevented him from reporting to work. The hearing record fails to show that Mr. Williams had good cause to continue missing work. Therefore, the employer’s termination of employment for missing work and not calling in constitutes a discharge for misconduct connected with work.

DECISION
The July 31, 2002 determination is MODIFIED. The separation from work is a discharge. Mr. Williams is denied benefits beginning with the week ending June 29, 2002 through the week ending August 3, 2002. His maximum benefits are reduced by three times his weekly benefit amount. His eligibility for extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 22, 2002.
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