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CLAIMANT:
EMPLOYER:
ISAAC P PETER
CITY OF FT YUKON

ORDER DENYING REOPENING
The Employment Security Division (“the Division”) denied Mr. Peter benefits in a determination it issued on June 24, 2002. Mr. Peter filed an appeal on August 6. Because of his appeal, the Appeal Tribunal for the Division scheduled a hearing, and on August 21, the Tribunal mailed a notice of the hearing to Mr. Peter. The notice informed Mr. Peter that the hearing would be held on September 5. If he wanted to participate in the hearing, he was to call the Tribunal to provide a telephone number where he could be reached for the hearing. The notice specified that he was to make that call as soon as he received the notice.

Mr. Peter did not respond to the notice of hearing. The Appeal Tribunal mailed a default dismissal to him on September 5. According to notes in the file, Mr. Peter called the Appeal Tribunal on September 6 and left a message saying that he had just got the notice because he had been working. He asked for a return call. On September 10, the undersigned Hearing Officer called and spoke with Mrs. Peter. Mrs. Peter said that Mr. Peter was in Anchorage, but that she would have him call. She also said that she had not given the notice to him until it was too late.

On September 26, Mr. Peter wrote a letter to the Tribunal. In his letter, he writes, “This is a letter in response to the appeal decision made because I did not make the telephonic hearing which I disagree with because my wife Antoinette spoke with you explaining why I did not get the time and date of hearing . . ..”

On October 4, the Tribunal wrote a letter to Mr. Peter, advising him that a request to reopen must be made in writing with a full explanation why he was not able to be at the hearing as scheduled. Mr. Peter responded on October 9.

In his response, Mr. Peter writes only that, “I would like to reopen my appeal because of a default, I still would like a hearing so I can defend my position, being that this a serious allegation.”

STATUTORY PROVISIONS

AS 23.20.420. HEARING PROCEDURE AND RECORD.

(a)
Each party shall be promptly given a reasonable opportunity for fair hearing. An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules. The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.153. HEARING PROCEDURES.

(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause. The following rules apply to requests: . . .

(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10‑day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.

(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

CONCLUSION
Although, in the October 4 letter, the Tribunal asked Mr. Peter to give a full explanation why he had not been at the hearing as scheduled, Mr. Peter, in his response, gave no explanation. In his September 28 letter, however, he said that his wife had explained why he had not been at the hearing. The Tribunal considers, therefore, that he has authorized his wife to explain the situation, and will accept her explanation.

Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. Once received at that address, it comes into the control of the person to whom addressed. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. Andrews, Comm'r. Dec. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977). The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]. Anderson, Comm'r Dec. 84H-UI-186,July 20, 1984.

Mrs. Peter informed the Tribunal that she had not given Mr. Peter the notice until it was too late. Apparently, the notice had been delivered timely in the due course of the mails, but Mrs. Peter did not tell him of its arrival. Nonetheless, once the notice arrived at his residence, it came into the control of Mr. Peter whether or not he, himself, received it. See Andrews, supra. Apparently, Mrs. Peter received it and failed to give it to him. This does not create a circumstance beyond his control allowing the hearing to be reopened. See Anderson, supra.
DECISION

Mr. Peter’s request to reopen the hearing is DENIED.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on October 24, 2002.


Dan A. Kassner


Hearing Officer
