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CASE HISTORY

Western Mechanical timely appealed the August 1, 2002  determination that holds the disqualifying provisions of AS 23.20.379 do not apply to Ms. Shilling’s separation from work. The issue is whether the claimant voluntarily left suitable work without good cause. 


FINDINGS OF FACT
Ms. Shilling began working for Western Mechanical on March 11, 2002 as a bookkeeper in Fairbanks. Her employment ended May 22, 2002. At the time work ended, she earned $55,000 per year for full time work.

Ms. Shilling is not presently married, as she and her former husband were divorced in 1998. However, soon after their divorce they reconciled and have been living together for the most part since. She refers to him as her husband. When she was hired for this job in Fairbanks, however, she only told the employer that her 21-year-old son was living with her. Her former husband was working in Glennallen and she saw him on weekends. He then went to their former home in Illinois to do some work on rental property they own there. While there he became ill and was told he needed surgery.

On May 23, Ms. Shilling took leave with the permission of 

Mr. Brown, the company vice-president. He understood she was going to be with her former spouse during his surgery. When she got to Illinois, the doctors indicated her former spouse had bullus emphysema and it was terminal. They decided the surgery would not be in his best interest and advised he would have only about four months to live. Ms. Shilling decided to stay and care for him. She provides for his physical needs and drives him to doctor appointments. When she told Mr. Brown of her need to stay longer due to this situation they discussed more leave, but he could only grant her a few more weeks because of the busy construction season. She then decided to quit. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;


CONCLUSION
In section 155.1-2, of the Employment Security Benefit Policy Manual, it states:

1. Care for ill person

In the case of caring for someone who is ill, there is a moral or legal obligation only if the ill or disabled person is a member of the immediate family.  Immediate family is defined as spouse, child, brother, sister, parent, or grandparent.  Only in exceptional cases is the disability of a friend or distant relative a sufficient moral or legal obligation.

The illness of others is good cause for leaving work if:

· The illness actually required the worker to be absent from work; and

· The worker could not get a leave of absence; or

· The nature of the illness was such that a leave of absence would be impractical.  (Hallum, 87H-UI-244, October 27, 1987)

Though Ms. Shilling refers to her former spouse as her husband, they are not legally married any longer. She apparently used this term for him when she made her initial statement to the call center representative. Ms. Shilling has no legal or moral obligation to care for him and under the precedent and policy of the Division, I hold that she did not have good cause to voluntarily quit work. 

DECISION
The August 1, 2002 determination is REVERSED.  Ms. Shilling is denied benefits beginning with the week ending June 1, 2002 through the week ending July 6, 2002.  Also, her maximum benefits payable on this claim are reduced by three times the weekly benefit amount. The denial of benefits under AS 23.20.379 may also interfere with her eligibility for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 13, 2002.








Stephen Long







Hearing Officer

