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CASE HISTORY

Ms. Casey timely appealed a determination issued on July 10, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Casey last worked for Aurora Electric Datatell, Inc. during the period July 17, 2000 through June 18, 2002. She earned $19 per hour for full-time work as a payroll and accounting clerk. Ms. Casey was discharged at the end of her shift on June 18.

At some unknown point in time (close to June 17), the employer made the decision to discharge Ms. Casey at the end of the workweek (June 21). The employer opted not to deal with Ms. Casey’s attitude any longer. They were unhappy with her lack of confidentiality, questioning what others got paid, and questioning company expenses. Management was also unhappy about some of the accounts payable work not being completed.

Ms. Casey was unaware that the employer was concerned about confidentiality. She knew that communications between departments was of concern but did not discover that management had a problem with the accounts payable until after she was transferred out of accounting. The transfer occurred about one week before her discharge. When Ms. Casey questioned management about the lack of work, she was told not to worry about it.

Ms. Schumacher testified for the employer. She is employed as a consultant and has worked at the company for about one year. 

Ms. Schumacher had very little direct testimony to provide. She was aware of one incident that Ms. Casey had left pay stubs unsealed in the reception area where others could see. Ms. Casey was counseled about it. Ms. Casey was adamant that she kept the office staff pay stubs in her office after that. Ms. Schumacher was unable to provide any specifics regarding occurrences after the counseling.

Ms. Schumacher was also a party to Ms. Casey’s concern about the salaries of others. Ms. Casey had made mention of her concern directly to Ms. Schumacher who has access to personnel files. There is no evidence that Ms. Casey spoke to any other staff about salaries. 

On or about June 18 as the employer was preparing Ms. Casey’s final check, it was discovered that she had used company benefits without the president’s approval and had personal charges on the company credit card. Exhibit 6, page 2 is a list of the employer’s discoveries. It reflects Ms. Casey has a balance due to the employer of $826.45.

Besides personal charges such as work on her personal vehicle and flowers for personal friends/relatives, Ms. Casey also used airline certificates issued by the company’s credit card. According to the employer’s accounting, the personal items have been repaid with the exception of the flowers and airfare when a certificate was used.

The flowers were charged to Oopsie Daisey where the employer had done work in exchange for services. Ms. Casey contends the former partner, Mr. Bosshart, gave her and her supervisor, Nicole, permission to utilize the credit when they wanted. The employer did not offer Mr. Bosshart as a witness.

In regards to the airline certificates, Ms. Casey contends she was given permission by Nicole to use them for her own use. Ms. Casey believed it was for compensation for unpaid overtime and extra work she had done in the past. The certificates did not cost the company any money, but it was a loss to the company because of the value.

Ms. Schumacher contends only the president and his former partner were able to grant employees the right to make personal charges to the company credit card or to give away airline certificates. Ms. Casey was under the impression her supervisor (Nicole) had the authority to grant that permission. 

The employer had discovered Nicole had also utilized the company credit card and/or used airline certificates without the owners’ permission. Since she repaid the full amount, no charges were filed against her. Charges were filed against Ms. Casey on or about 

July 11 (Exhibit 11).

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to provide witnesses that could have disputed Ms. Casey’s contentions establishes her testimony to be more credible. 

Ms. Casey was fired for a variety of incidents/problems. Initially, the employer did not want to deal with her attitude or lack of ability to get along with other departments. While understandable, there is no evidence that Ms. Casey as warned (she worked there for almost two years) that her job was in jeopardy. And, there was no evidence presented that her attitude was creating a problem. 

The employer’s allegation that Ms. Casey’s work was not being done is without basis. Even if it was not completed, the president’s comment for Ms. Casey not to worry about it establishes the employer accepted the resolution by transferring Ms. Casey to another department.

Finally, the employer was willing to retain Ms. Casey for another three working days. The employer’s decision to discharge Ms. Casey because of work problems and attitude is understandable, however, it does not amount to misconduct connected with the work.

Three days prior to the planned discharge date, the employer discovered a misuse of company benefits and discharges Ms. Casey early. In Flores, Comm’r Dec. No. 96 2183, December 16, 1996, the Commissioner set new policy regarding work separations earlier than the original intended date as follows:

In Kennedy, Comm'r Dec. 9027951, October 10, 1990, we held that a claimant who was given one day's notice of a layoff and who then was given permission for leave the last day, remained laid off. The separation did not become a quit. We now extend that holding to cover workers who leave early after notice of discharge, but with less than two full shifts remaining in the notice period. These workers will be considered discharged. The discharge remains the primary and proximate reason for their unemployment. Inversely, if a claimant gives notice and the employer chooses to end the employment with less than two shifts remaining, the nature of the separation remains a voluntary leaving….

The employer’s reason for discharge changed three days before the initial effective date. Therefore, the Tribunal will consider the allegations of misuse of company benefits as the primary reason for the work separation.

Again, the employer failed to provide witnesses and/or substantial evidence to support their position that Ms. Casey knowingly acted against policy.

Ms. Casey believed that Nicole had the authority to grant the use of the company credit card and the use of airline certificates. She would have no reason to believe otherwise, especially since Nicole herself utilized the company benefits for personal use.

Without direct sworn testimony from the employer, the Tribunal concludes that Ms. Casey acted with the permission of her supervisor and had no reason to believe she had done anything wrong. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on July 10, 2002 is REVERSED. Benefits are allowed for the weeks ending June 22, 2002 through July 27, 2002, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 



APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 28, 2002.
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Hearing Officer

