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CASE HISTORY

Mr. Gamber timely appealed a determination issued on August 6, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Gamber last worked for Osborne Construction during the period November 16, 2001 through July 1, 2002. He earned $15 for full-time work as a laborer. Mr. Gamber was discharged effective July 10 for failing a drug test.

On July 1, Mr. Gamber complained of pain in his knee. He had injured it on the job several months earlier. The employer took him to a local clinic to have it examined and to provide a urine sample. The employer’s policy requires drug testing after accidents. Mr. Gamber was aware of the policy.

Mr. Gamber was notified by mail in a letter dated July 10, 2002 that he tested positive for marijuana. The employer terminated his employment because of their zero tolerance level for drug and/or alcohol use.

The employer’s policy on drugs is written. The hearing record, however, does not have a copy of it. Mr. Gamber knew of its existence but did not recall specific wording or criteria. For example, he did not recall if the policy allowed for confidentiality of the results or if he had a right to a confirmatory test.

Mr. Gamber argues that he never smoked marijuana on the job and only smoked it before July 1 because of pain resulting from his knee injury. 

Mr. Gamber is unable to get around on his own. He believes he will have to have surgery on his knee because of torn lateral meniscus. Mr. Gamber requires a neighbor to drive him to the post office to pick up his mail. He requested his hearing be done telephonically because he is not “ambulatory.” The pain to Mr. Gamber’s knee reached the level of requiring medical examination on July 1.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(2) was discharged for misconduct connected with the insured worker’s last work….

(f) In this section,

(1) “alcohol” has the meaning given in AS 23.10.699;

(2) “drugs” has the meaning given in AS 23.10.699;

(3) “misconduct” includes conduct in violation of an employer’s policy concerning the use of drugs and alcohol, but only if the policy is consistent with AS 23.10.620.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job….
AS 23.10.620 provides:

(a)
Under AS 23.10.600 - 23.10.699, an employer may only carry out the testing or retesting for the presence or evidence of use of drugs or alcohol after adopting a written policy for the testing and retesting and informing employees of the policy. The employer may inform employees by distributing a copy of the policy to each employee subject to testing or making the policy available to employees in the same manner as the employer informs its employees of other personnel practices, including inclusion in a personnel handbook or manual or posting in a place accessible to employees. The employer shall inform prospective employees that they must undergo drug testing.

(b)
The written policy on drug and alcohol testing must include, at a minimum,

(1)
a statement of the employer's policy respecting drug and alcohol use by employees;

(2)
a description of those employees or prospective employees who are subject to testing;

(3)
the circumstances under which testing may be required;

(4)
the substances as to which testing may be required;

(5)
a description of the testing methods and collection procedures to be used, including an employee's right to a confirmatory drug test to be reviewed by a licensed physician or doctor of osteopathy after an initial positive drug test result in accordance with AS 23.10.640(d);

(6)
the consequences of a refusal to participate in the testing;

(7)
any adverse personnel action that may be taken based on the testing procedure or results;

(8)
the right of an employee, on the employee's request, to obtain the written test results and the obligation of the employer to provide written test results to the employee within five working days after a written request to do so, so long as the written request is made within six months after the date of the test;

(9)
the right of an employee, on the employee's request, to explain in a confidential setting, a positive test result; if the employee requests in writing an opportunity to explain the positive test result within 10 working days after the employee is notified of the test result, the employer must provide an opportunity, in a confidential setting, within 72 hours after receiving the employee's written notice, or before taking adverse employment action;

(10)
a statement of the employer's policy regarding the confidentiality of the test results.


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.


In Smith Comm’r Dec. 00 2523, June 21, 2001, the Commissioner of Labor and Workforce Development held:

The Tribunal concluded that the provisions of AS 23.20.379(f) do not apply to this case because the employer's drug policy (exhibit 13) did not conform to all the necessary items in AS 23.10.620. We agree with that assessment. The policy is deficient in at least four of the requirements found in that statute. Misconduct cannot be found under AS 23.20.379(f).

Because there is no supporting evidence that the claimant was working under the influence of drugs, or that her injury resulted from such use, we cannot support the Tribunal's conclusion that she was fired for misconduct. Section (f) of the statute is not applicable because the drug policy of the employer does not comply with AS 23.10.620 as required. 

AS 23.20.379(f) specifically sets the standard for a claimant's violation of drug policy that may lead to disqualification for misconduct. If that standard is not met, and the claimant was fired for violating the employer's drug policy, as was this claimant, the other sections of that same statute cannot be used to find misconduct. Therefore, in spite of the fact that the claimant knew she would test positive for use of marijuana, we must hold she was fired for reasons other than misconduct connected with her work.

Since the record does not contain the employer’s drug/alcohol policy, the disqualification under AS 23.20.379(f) does not apply. 

The record fails to support the conclusion that Mr. Gamber’s drug test was the result of job impairment or that he was under the influence of marijuana while on the job. According to Smith above, the general provisions of AS 23.20.379 do not apply in this matter.

There is no evidence in the hearing record that Mr. Gamber’s availability for work has been addressed by the Anchorage Call Center. Due to his inability to get around, that issue must be investigated and adjudicated. 

DECISION
The determination issued on August 6, 2002 is REVERSED. Benefits are allowed for the weeks ending July 6, 2002 through August 10, 2002, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

The issue of Mr. Gamber’s availability for work is REMANDED to the Anchorage Call Center for investigation and issuance of a determination if it deems necessary.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 30, 2002.
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Hearing Officer

