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STATEMENT OF THE CASE

On July 16, 2002, Mr. Cruel filed a timely appeal against a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Cruel began working for Arctic Catering, Inc. in December 2001 (exhibit 3, page 1). He last worked on May 26, 2002. At that time, he normally worked 12 hours per day, seven days per week, on a 2-week on/1-week off rotation. He earned $10.00 per hour (exhibit 8, page 2). He worked at Prudhoe Bay and Cook Inlet as a bull cook and housekeeper. He was discharged because he missed his flight on June 3.

Arctic Catering, Inc.’s policy provides that a person will be fired if he misses a scheduled flight twice. The policy is written in the employee’s handbook; however, Mr. Cruel does not recall having received the handbook.

Mr. Cruel was on his regular week off beginning on May 27. He was to have caught the 6:45 a.m. flight from Nikiski to the platform in Cook Inlet on June 3. However, he did not wake up until 6:30, too late to make the flight. He had overslept because, the evening before, he had been talking with his supervisor about taking time off and because he was worried about the purchase of a house. He went to bed late and did not sleep well.

When he awoke, Mr. Cruel called his supervisor, Mike Hartman (ph). He asked Mr. Hartman if he would reschedule his flight to 8:00 a.m. Mr. Hartman told him that he would call him back. Mr. Hartman did not call him back. Mr. Cruel finally called him in the afternoon and was told to call the office. Mr. Cruel called the office to speak with Terry McIntosh, the general manager. Mr. McIntosh was in a meeting. Mr. Cruel had not called Mr. Hartman earlier because Mr. Hartman was supposed to call him.

Exhibit 9, page 2 is a report of a disciplinary action dated March 19, 2001. On this occasion, Mr. Cruel “called at 6:55 am and informed me he missed plane.” Mr. Cruel signed this notice. Exhibit 9, page 3 is another report of a disciplinary action. This report is not dated; however, Mr. Cruel has signed it. This report reads, “Missed Flt again – once more termination is imminent.” Arctic Catering did not discharge Mr. Cruel after this second missed flight because the first report had not included a termination warning.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

An employer has the right to expect its employees to be at work on time. This is particularly true when an employee has to take a scheduled flight to a work site. Failure of an employee to make a flight seriously jeopardizes the employer’s ability to fulfill his obligations, both to his client and to his other employees.

Mr. Cruel had twice missed a flight in the five months he was employed. He had been warned that one more missed flight would result in his termination. He had a greater responsibility to ensure that he was awake in time to make his flight on June 3.

Mr. Cruel argued that he could not make the 8:00 a.m. flight because his supervisor did not call him. However, its the employee’s responsibility to take whatever reasonable action is necessary to ensure he gets to work on time. When Mr. Hartman had not called him by 7:00 or 7:30, there was nothing that prevented Mr. Cruel from calling him.

It is the conclusion of the Appeal Tribunal that Mr. Cruel was discharged for misconduct connected with his work.

DECISION

The notice of determination issued in this matter on July 9, 2002 is AFFIRMED. Mr. Cruel is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending June 8, 2002 through July 13, 2002. The reduction of Mr. Cruel’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 11, 2002.
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