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CASE HISTORY

Mr. Bishop timely appealed a determination issued on August 15, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Bishop worked for Arctic Pipe Inspection, Inc. during the period April 2001 through July 2, 2002. He earned $12 per hour for full-time work as an inspector. Mr. Bishop quit effective July 2 because he was not given a raise.

Mr. Bishop testified under oath to the following:

About one week before he quit, he asked the manager on duty, Mr. Notter, if he could get a raise. Mr. Notter indicated he would make the request to the main office. Another manager 

(Mr. Burford) told Mr. Bishop that it looked like the raise would be forthcoming. By the end of June, he learned his raise was denied by the company’s president.

He opted to quit because he felt he was worth more money. He had passed tests to do the pipe inspection and was concerned that others were being hired in at the same rate it took him a year to earn.

Ms. Sweeney, human resources, agreed, initially, that Mr. Bishop quit because he did not receive a raise. However, during the continued hearing held on September 18, Mr. Burford, shift supervisor, testified that Mr. Bishop could no longer work on the North Slope because he refused to submit to a drug test.

Mr. Burford did not know why Mr. Bishop would tell this Tribunal that he quit because of the lack of a raise.

At some point before July 2, North Slope security saw Mr. Bishop walk away from a man that appeared to be intoxicated behind the wheel of a vehicle. Because security believed Mr. Bishop might have been involved, they requested he submit to a drug test. He refused. Mr. Bishop was allowed to resign rather than have a discharge on his record. His resignation was forced because the employer had a zero tolerance level regarding drugs and/or alcohol.

Exhibit 8 is a copy of the employer’s drugs and alcohol policy submitted to the hearing record. The policy addresses a number of points. The pages do not address, among other elements listed in AS 23.10.620(b) below, the testing methods and collection procedures to be used, an employee’s rights to a confirmatory drug test to be reviewed by a licensed physician or doctor of osteopathy, an employee’s rights to obtain written test results, the employer’s obligation to provide written test results, an employee’s rights to explain positive test results in a confidential setting, and the employer’s policy regarding confidentiality of test results.


PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….

(f)  In this section

(1) “alcohol” has the meaning given in AS 23.10.699;

(2) “drugs” has the meaning given in AS 23.10.699;

(3) “misconduct” includes conduct in violation of an employer’s policy concerning the use of drugs or alcohol, but only if the policy is consistent with AS 23.10.620….

AS 23.10.620 provides:


(a)
Under AS 23.10.600 - 23.10.699, an employer may only carry out the testing or retesting for the presence or evidence of use of drugs or alcohol after adopting a written policy for the testing and retesting and informing employees of the policy. The employer may inform employees by distributing a copy of the policy to each employee subject to testing or making the policy available to employees in the same manner as the employer informs its employees of other personnel practices, including inclusion in a personnel handbook or manual or posting in a place accessible to employees. The employer shall inform prospective employees that they must undergo drug testing.

(b)
The written policy on drug and alcohol testing must include, at a minimum,

(1)
a statement of the employer's policy respecting drug and alcohol use by employees;

(2)
a description of those employees or prospective employees who are subject to testing;

(3)
the circumstances under which testing may be required;

(4)
the substances as to which testing may be required;

(5)
a description of the testing methods and collection procedures to be used, including an employee's right to a confirmatory drug test to be reviewed by a licensed physician or doctor of osteopathy after an initial positive drug test result in accordance with AS 23.10.640 (d);

(6)
the consequences of a refusal to participate in the testing;

(7)
any adverse personnel action that may be taken based on the testing procedure or results;

(8)
the right of an employee, on the employee's request, to obtain the written test results and the obligation of the employer to provide written test results to the employee within five working days after a written request to do so, so long as the written request is made within six months after the date of the test;

(9)
the right of an employee, on the employee's request, to explain in a confidential setting, a positive test result; if the employee requests in writing an opportunity to explain the positive test result within 10 working days after the employee is notified of the test result, the employer must provide an opportunity, in a confidential setting, within 72 hours after receiving the employee's written notice, or before taking adverse employment action;

(10)
a statement of the employer's policy regarding the confidentiality of the test results.

(c)
An employer may require the collection and testing of a sample of an employee's or prospective employee's urine or breath for any job-related purpose consistent with business necessity and the terms of the employer's policy, including

(1)
investigation of possible individual employee impairment;

(2)
investigation of accidents in the workplace; an employee may be required to undergo drug testing or alcohol impairment testing for an accident if the test is taken as soon as practicable after an accident and the test is administered to employees who the employer reasonably believes may have contributed to the accident;

(3)
maintenance of safety for employees, customers, clients, or the public at large;

(4)
maintenance of productivity, the quality of products or services, or security of property or information;

(5)
reasonable suspicion that an employee may be affected by the use of drugs or alcohol and that the use may adversely affect the job performance or the work environment.

(d)
In addition to tests required under (c) of this section, an employer may require employees or groups of employees to undergo drug testing on a random or chance basis.

(e)
If an employer institutes a policy of drug testing or alcohol impairment testing under AS 23.10.600 -23.10.699, the policy must identify which employees or positions are subject to testing. An employer must test all or part of the work force based on consideration of safety for employees, customers, clients, or the public at large. An employer may not initiate a testing program under AS 23.10.600 - 23.10.699 until at least 30 days after the employer notifies employees of the employer's intent to implement the program and makes written copies of the policy available as required by (a) of this section.

(f)
The provisions of AS 23.10.600 - 23.10.699 may not be construed to discourage, restrict, limit, prohibit, or require on-site drug testing or alcohol impairment testing.

8 AAC 85.153 provides in part:

(c) A witness who testifies at an appeal hearing must be sworn….

Sec. 11.56.200 provides:

(a)  A person commits the crime of perjury if the person makes a false sworn statement which the person does not believe to be true.

(b)  In a prosecution under this section, it is not a defense that

(1)  the statement was inadmissible under the rules of evidence; or

(2)  the oath or affirmation was taken or administered in an irregular manner.

(c) Perjury is a class B felony.

POLICY AND PRECEDENT

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

“[C]hanges in statute must be made by the Legislature and are not within the purview of either the Tribunal or the Department. Neither the Tribunal nor we can ignore or change the statute's clear wording..” Yawit, Comm’r Dec. 95 0102, March 17, 1995
The Department “must abide by the parameters set by the legislature” in the language of a statute. (Comm’r Dec. Hutchens, 97 0427, June 16, 1997; other cites omitted.
In Smith, Comm’r Dec. 00 2523, June 21, 2001, the Commissioner addressed application of employer drug policies in determining whether an individual was discharged due to misconduct connected with work as misconduct is defined for the purposes of AS 23.20.379. In allowing benefits to a claimant who admitted using marijuana, the Commissioner held in part:
The Tribunal concluded that the provisions of AS 23.20.379(f) do not apply to this case because the employer's drug policy (exhibit 13) did not conform to all the necessary items in AS 23.10.620. We agree with that assessment. The policy is deficient in at least four of the requirements found in that statute. Misconduct cannot be found under AS 23.20.379(f)….

The claimant did admit to using marijuana while off duty. She signed a statement for this employer in April of 2000, acknowledging she could be fired for being at work "under the influence of alcohol and/or drugs or controlled substances." The employer's policy defines being "under the influence" as having any detectable levels, in excess of a trace….

AS 23.20.379(f) specifically sets the standard for a claimant's violation of drug policy that may lead to disqualification for misconduct. If that standard is not met, and the claimant was fired for violating the employer's drug policy, as was this claimant, the other sections of that same statute cannot be used to find misconduct. Therefore, in spite of the fact that the claimant knew she would test positive for use of marijuana, we must hold she was fired for reasons other than misconduct connected with her work.

CONCLUSION

Mr. Bishop did not quit his job. This work separation will be decided on the basis of a discharge wherein the employer has the burden to show misconduct connected with the work.

The Tribunal is not an investigative office. The Tribunal must apply statutes to the evidence that the parties submit to the hearing record (see Galusha cited above).

As shown in the Provisions of Law section above, AS 23.20.379(f) provides misconduct includes ”conduct in violation of an employer’s policy concerning the use of drugs and alcohol, but only if the policy is consistent with AS 23.10.620.” (underlining added)

AS 23.10.620(b) (see Provisions of Law above) requires at a minimum that an employer’s written drug policy must address ten, sometimes multi-part, elements. Failure of a drug policy to address all the elements of AS 23.10.620 renders a discharge to result for reasons other than misconduct connected with work (see Smith cited above).

The pages of the employer’s drug policy submitted for the hearing record do not address all the mandatory elements listed in AS 23.10.620. The Tribunal must abide by the parameters established by the legislature (see Yawit and Hutchens cited above). Since the employer’s written policy does not fulfill all the requirements of AS 23.10.620, Mr. Bishop’s discharge cannot constitute misconduct under AS 23.20.379. The determination under appeal must be reversed.
Mr. Bishop’s failure to attended the continued hearing to refute the employer’s testimony raises an issue of perjury that will need further investigation.

DECISION
The determination issued on August 15, 2002 is MODIFIED and REVERSED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending July 13, 2002 through August 17, 2002, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

The issue of Mr. Bishop’s possible perjury is referred to the Fraud Investigations Unit for investigation if it deems necessary.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 20, 2002.








Jan Schnell








Hearing Officer

