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CASE HISTORY

The employer timely appealed a determination issued on August 15, 2002 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Mr. Hatch last worked for KMart during the period October 9, 2001 through July 28, 2002. He earned $9.50 for part-time work as a checkouts supervisor. Mr. Hatch was discharged effective July 28 for failure to follow company policy.

About mid-way through his shift on July 28, Mr. Hatch was reminded of the employer’s policy on the sale of tobacco. Ms. Saddler, store manager, had seen two men leave the store with two packs of cigarettes and no receipt. She stopped the men and brought them back in the store. They identified Mr. Hatch as their cashier. 

Mr. Hatch agreed he had sold them the tobacco but could not find the receipt. 

Ms. Saddler reminded Mr. Hatch of the importance of verifying the age of the customer before selling tobacco. Any employee who sold cigarettes to a minor (under the age of 19) would be terminated. If the sale was the result of a police “sting,” the store could be fined. Mr. Hatch admitted he failed to get the identification for the two men and assured Ms. Saddler it would not happen again.

Toward the end of his shift on July 28, Mr. Hatch sold cigarettes to a customer whose identification showed him to be under 19 years of age. Mr. Hatch looked at the identification but did not key it in the register (Exhibit 5). The customer was part of a police sting that resulted in the store being fined for noncompliance. 

Mr. Hatch knew of the policy to check identification for anyone that appeared to be 26 or 27 years of age or younger. The cash registers require a date of birth before the sale of tobacco can be completed. Cashiers are required to obtain a birth date from all customers who purchase tobacco. The company maintains a zero tolerance policy. If an employee is caught selling tobacco to a minor, he/she is immediately discharged.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." In Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The record establishes Mr. Hatch violated a known company policy. While there is no evidence of prior problems with Mr. Hatch, the fact remains he had just been reminded of the policy and the results if the policy was violated. 

Mr. Hatch’s actions were a wanton disregard of his employer’s interests. His failure to follow the known policy resulted in a fine assessment against his employer. Accordingly, Mr. Hatch was discharged for misconduct connected with the work.

DECISION
The determination issued on August 15, 2002 is REVERSED. Benefits are denied for the weeks ending August 3, 2002 through September 7, 2002. Mr. Hatch’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 24, 2002.
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