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CASE HISTORY

The interested employer, Paratransit Services, through its representative of record, UC eXpress sm, took a timely appeal from a July 25, 2002 determination that held the disqualifying provisions of AS 23.20.379 did not apply to Ms. Rolling’s separation from work. The issue is whether the employer discharged Ms. Rolling for misconduct connected with her work.


FINDINGS OF FACT
Ms. Rolling began work for the employer in February 1999.     Ms. Rolling’s last day of work was July 2, 2002. Her immediate supervisor was the operations manager, Ms. Rhonda Moore. 

Ms. Rolling was a driver for the employer, transporting elderly and disabled passengers. She worked a split shift. The second part of her shift began at 2:30 p.m. when she was expected to depart for her first pickup. She was to be at work at 2:15 p.m., to check her vehicle out, warm it up, and get the directions for her pickups. 

Until shortly before the end of her employment, Ms. Rolling had been assigned route #105. She had then been reassigned to different pickups. This required more attention to maps and dispatch radio communications.

On July 1, 2002 Ms. Rolling arrived at work for her second shift at about 2:15 p.m. However, she did not depart the yard for her first scheduled pickup until 2:40 p.m. Ms. Rolling explained that at the last minute she had to check the company maps for an address to pickup a passenger. The pickup time was actually  2:36 p.m. Ms. Rolling was not sure if she had contacted the dispatcher about the fact that this assignment was only six minutes after her shift was to begin. 

The company has an eight-step disciplinary procedure encompassing verbal and written warnings, suspension, and finally termination. Ms. Rolling received her last verbal warning for tardiness on March 4, 2002 including counseling, her last written warning April 26, 2002 and she was suspended on May 24, 2002. Furthermore, she had been advised that further violations would result in termination.

At the hearing, Ms. Moore explained that company policy specifies that a failure to leave the yard on time is treated as an attendance problem. Ms. Rolling acknowledged the above-mentioned policy and warnings, however, she noted that she had believed she had been specifically warned about possible termination as it related to being late to work, not departing on her route on time. 


PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.


CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 15 is pertinent to Mr. Lamothe’s case and states, in part, as follows:

MC 15

ABSENCE OR TARDINESS

A.
General


The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed . . .   



Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.) . . .

4.
Prior warnings or reprimands

Warnings or reprimands are not necessary if the worker knew the required conduct.  If there is a question, the presence or absence of such warnings is material in determining misconduct . . .



On the other hand, if the last reason for the absence or tardiness is compelling, prior warnings are immaterial; there is no misconduct.  Similarly, if the prior warnings were for absence or tardiness for compelling reasons, they cannot be used to support a finding of misconduct . . .

5.
Compelling reason 



Absence or tardiness without permission is misconduct in connection with the work unless the worker had a compelling reason for the absence or tardiness and took reasonable steps to protect the job.  The compelling reason for absence must continue throughout the period of the absence.  A worker may at first have good cause for being absent, but, if the worker continues the absence past the necessary time for the worker to be gone, the absence becomes misconduct.

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. And it is so important a single breach can amount to misconduct connected with the work. 

The employer viewed late departure from the vehicle yard as an attendance. This is not unreasonable in light of the employer’s business and also the fact that the policy was well known.  


Ms. Rolling was tardy without permission on numerous occasions. Judging from the disciplinary procedure the employer follows she had to be well aware of the problem and the consequences of further infractions. A pattern of tardiness had developed and implied within that pattern is a disregard for the employer’s best interests. Therefore, although only a few minutes late departing on her route, the Appeals Tribunal holds Ms. Rolling was discharged for work connected misconduct and a disqualification period is imposed.  

DECISION
The notice of determination issued in this matter on July 25, 2002 is REVERSED. Ms. Rolling is denied unemployment insurance benefits under AS 23.20.379(a)(2) for the weeks ending July 6, 2002 through August 10, 2002.  Ms. Rolling's total yearly benefits are reduced by three times her weekly benefit amount. The determination may  interfere with her eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 11, 2002.








Michael Swanson







Hearing Officer

