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CASE HISTORY

Mr. Radej timely appealed a determination dated August 22, 2002 that denied him benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Radej began his work for the employer on October 29, 2000. He worked as a bartender. His last day worked was July 26, 2002. His immediate supervisor at the time of his discharge was the operations manager, Altug Bahl. 

On about July 21, 2002 Mr. Radej tendered the employer his resignation. According to Mr. McCormick, the General Manager, Mr. Radej had been a good employee but had recently “burned out” on his job.  

In late May 2002, Mr. Radej received his only written warning, (page 3 of Exhibit 6). This action arose after  Mr. Radej took an old floor matt from the behind the bar through the dining area to the outside garbage. There he had a discussion with Mr. Diluca, the dinner manager, who found Mr. Radej’s attitude disrespectful. Mr. Radej testified that he was upset by finding the old matt and considered it a safety hazard.

On his last day of work Mr. Radej was on the day shift. At some point in the early afternoon Mr. Radej informed      Mr. Raymer, who was the mid-dinner area supervisor, that he wanted to take a break. Mr. Raymer consulted with Mr. Bahl who was assisting with reservations at the front of the restaurant. Mr. Bahl advised him that with a 45-minute customer wait list no one could take a break. Mr. Raymer relayed this to Mr. Radej. 

Mr. Radej spoke to Mr. Raymer one more time, according to     Mr. Raymer, this time demanding a break. Mr. Raymer complained to Mr. Bahl about Mr. Radej’s attitude and what he characterized as his disrespect of management.

At about 3:30 p.m. Mr. Radej became aware that business had begun to slow down because there were no more customers at the bar waiting for tables. In preparation to take his break,      Mr. Radej placed a food order and also went down stairs. There he noticed that Mr. Bahl was working at the computer. He became angry that Mr. Bahl had not come to relieve him at the bar for his break. 

At the end of Mr. Radej’s shift while counting his till, Mr. Bahl told him that he wished to speak with him. After finishing with his till Mr. Radej went to the manager’s office, but only to tell Mr. Bahl that he would not speak with him unless Mr. Bahl’s manager, Mr. McCormick, was present. Mr. Radej knew that Mr. McCormick was not at the restaurant. He indicated at the hearing that he did not get along with Mr. Bahl, and he did not wish to speak with him at that time, as nothing would come of a conversation. At this point Mr. Bahl informed Mr. Radej that he was terminated.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done."  In Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

An employer has the right to expect that such respect be accorded a supervisor so that a supervisor's authority will not be undermined. Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988. 

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

Mr. Bahl wanted to speak with Mr. Radej. The meeting was to discuss his conduct, which was a reasonable request.      Mr. Radej declined to participate in a meeting without   Mr. Bahl’s supervisor, Mr. McCormick present. Mr. Radej was insubordinate in demanding Mr. McCormick attend any meeting he had with Mr. Bahl. 

Mr. Radej knew Mr. McCormick was not at the restaurant at the time of the meeting. He declined the meeting because he did not believe anything would come of such a meeting. This is not a valid excuse for refusing to attend such a meeting and does not provide good cause. 

DECISION

The August 22, 2002 determination is AFFIRMED.  Benefits are denied for weeks ending August 3, 2002 to September 7, 2002 pursuant to AS 23.20.379.  Mr. Radej’s maximum benefit entitlement is reduced by three times his weekly benefit amount. He may be ineligible for extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on September 24, 2002.
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