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STATEMENT OF THE CASE

On August 27, 2002, Ms. Richards timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Richards began working for the Northwest Employment Listing Service on June 19, 2002. She last worked on June 26. At that time, she normally worked 20 to 24 hours per week and earned $9.00 per hour.

Ms. Richards had arrived in Washington from Alaska on May 6. She had gone to Washington to go to school. When she was being interviewed, she told Cole Crouse, the branch manager, about going to school. Mr. Crouse told her that, whether she could get off work early would depend on the workload. About June 23, she spoke to her supervisor, Victoria Fox, the assistant manager. She told Ms. Fox that she may not be able to work much longer because of the commute time and her school time. Lakewood is about a 45 to 60-minute commute one way from Bremerton. She asked Ms. Fox for her opinion. Ms. Fox referred her to Paul Hailey, the district manager. Mr. Hailey told her that they would do a “mutual termination.” Ms. Richards took this to mean that she was neither fired nor had she quit; she was just not working there anymore.

Ms. Richards was hired for a full-time position. The company needed a full time person and had to hire a replacement for Ms. Richards. Mr. Hailey did not want to keep Ms. Richards in training just to have her quit three weeks later when she started school. Thus, he decided to terminate her on June 26.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Ms. Richards was willing to continue working, at least until July 8. She had not made any move to quit. She had merely asked for her supervisor's opinion on the commuting time, and whether there could be some adjustment made to accommodate her. Mr. Hailey decided that he was not interested in expending the money to train her only to have her quit at that time. The Tribunal concludes, therefore, that Northwest Employment Listing Service discharged Ms. Richards.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

Mr. Hailey’s discharge of Ms. Richards is understandable. It would have been unreasonable to continue training Ms. Richards only to have her quit even before the training was concluded. However, the Division can only deny benefits if Ms. Richards had, in some way, committed misconduct connected with her work, i.e., she must have acted in some way that was inimical to the employer’s interest. There is no showing that this occurred.

It is the conclusion of the Appeal Tribunal that Northwest Employment Listing Service has not established it discharged Ms. Richards for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on August 15, 2002 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending June 29, 2002 through August 3, 2002. The reduction of Ms. Richards’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 14, 2002.
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