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CASE HISTORY

Ms. Walter timely appealed an August 13, 2002 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
In April 1995, Ms. Walter began work with Sheep Creek Lodge. She last worked on July 14, 2002. She voluntarily quit.

John Kartesz became owner of the lodge a couple of years before Ms. Walter’s job ended. He tried to operate the lodge remotely from outside of Alaska by using local managers. Dr. Kartesz’s customary occupation is university teacher.

When Dr. Kartesz became the owner of the lodge, Ms. Walter worked there as a weekend bartender. By the spring of 2002, Dr. Kartesz added “assistant manager” to Ms. Walter’s duties. Around the first of July 2002, Dr. Kartesz promoted Ms. Walter to manager and raised her pay to $14 per hour.

From approximately the end of 2001 to the summer of 2002, the lodge lost about $80,000. Part of the loss was apparently attributable to a decline in business following the September 11 terrorists attacks.

Around early June 2002, Dr. Kartesz arrived at the lodge desperate to stem the financial losses. The thefts taking place, the criminal histories of some of the staff, and the apparent illegal drug use by some of the staff shocked Dr. Kartesz.

While Dr. Kartesz was on the premises, thousands of dollars of mattresses, lumber, paintings, animal mounts, and heaters were found to be stolen. Theft continued after his arrival. 

Dr. Kartesz expressed dismay when an employee put her bare hand into a moist food container, risking contamination of customers, then casually ate that unpurchased lodge food without trying to conceal the act from him. Other employees became upset with Dr. Kartesz’s displeasure. Diminished concepts of public health and inventory theft and shrinkage among employees reflected the deteriorated business environment confronting Dr. Kartesz.

By the time of Dr. Kartesz’s arrival at the lodge, Dr. Kartesz and Ms. Walter were moving from an employer/employee relationship to the trusting friendship of two individuals struggling together to turn a troubled business around. Dr. Kartesz relied upon her assessments of problems in the lodge. He depended upon her to implement difficult staff changes that increased workloads upon a shrinking staff and eliminated illegal drug use on the premises. 

Dr. Kartesz also relied upon Ms. Walter to play peacekeeper between himself and the increasingly disgruntled staff. For example, he would become visibly angry when he uncovered a new theft. Once he slammed his hand on a counter after discovering an $8,000 theft. At times, Ms. Walter would step forward and tell Dr. Kartesz he needed to calm down. Ms. Walter understood Dr. Kartesz was not angry with her

Ms. Walter usually worked weekends. She only wanted to work two or three days per week because she has children. She also had distracting personal problems in the summer of 2002. She often brought legal documents to work for Dr. Kartesz to read. She solicited his thoughts about her problems. She seemed to value his opinions.

In turn, Dr. Kartesz increasingly relied upon Ms. Walter’s input and advice about the lodge. She served as his institutional memory for a business that lacked sufficient records. He frequently called her at home with problems and questions. Ms. Walter became tired of Dr. Kartesz’s calls to her home about work.

Around mid-June, Ms. Walter stopped returning some of the calls Dr. Kartesz left on her home telephone. However, she did not inform Dr. Kartesz of her dissatisfaction with the calls. She did not warn him that she would quit work if he continued to call her on her off-duty time.

On June 23, in a meeting with Dr. Kartesz and the kitchen

manager, Ms. Walter revealed that she was thinking of quitting work. Her declaration followed Dr. Kartesz leaving a message on her home telephone questioning her loyalty. He had become frustrated after she did not return his calls.

In the June 23 meeting, Ms. Walter accepted Dr. Kartesz’s apology and continued her employment. She still did not tell him that she wanted to restrict her work time. Believing things were fine with Ms. Walter, a few days later Dr. Kartesz promoted her to manager.

Ms. Walter continued to willingly cooperate with Dr. Kartesz and to willingly implement work changes on other employees until July 14. On July 14, Dr. Kartesz questioned the approximately 30 work hours Ms. Walter had put on her time card. Dr. Kartesz thought she only worked two days in the week in question. He asked her how she could have gotten so many hours even if working 11 hours per day.

On July 14, Ms. Walter explained to Dr. Kartesz that she been scheduled for three days during the week in question and had also put in other hours. She thought he accepted her explanation. 

At lunch on July 14, a friend revealed to Ms. Walter that she (the friend) had been told to see Dr. Kartesz about being hired to replace the weekend bartender. Ms. Walter also learned Dr. Kartesz was still trying to verify her work hours through other people. Meanwhile, other people told Dr. Kartesz that Ms. Walter could not have put in 30 hours of work during the week in question.

On July 14, Ms. Walter’s friend and Ms. Walter both understood that Dr. Kartesz planned to fire Ms. Walter. Ms. Walter did not confirm with Dr. Kartesz that he planned to fire her and, if so, when.

On July 14, Ms. Walter became very upset with Dr. Kartesz for questioning her time card hours and with the news that he would discharge her. She decided to quit work. She never showed up for work again.

Ms. Walter contends that on July 15 she called an employee at the work site and advised him that she quit. Dr. Kartesz contends he never got the message.

For days after Ms. Walter’s last day of work, Dr. Kartesz asked various people if Ms. Walter had quit, and, if so, why? He contends he had planned to replace a bartender, but not Ms. Walter whom he had just promoted to manager.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

POLICY AND PRECEDENT

“Unemployment insurance is designed to pay benefits to those who are involuntarily unemployed.” Tucker, Comm’r Dec. 87H-UI-157, July 27, 1987.
"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

In Stahl, Comm’r Dec. 99 2630, March 9, 2000, the Commissioner ruled hostile relations between a claimant and employer did not provide the claimant good cause to quit work. The Commissioner held:

The claimant decided to terminate his contract with the employer before the date agreed upon because he felt he wasn’t being paid adequately. He believed he had a new job lined up to begin in December. He quit the job nearly a month before his notice period was up, because he felt the employer harassed him and he could not continue.

Even if the employer definitely threatened the claimant with a lawsuit over certain aspects of his employment contract, we do not find that rises to the level of “harassment” found in AS 11.61.120. That statute is a criminal code specifying in Section (a)(1) that a person commits the crime if that person “insults, taunts, or challenges another person in a manner likely to provoke an immediate violent response;” 

While the claimant and employer may have had some argument over aspects of his contract, we do not find the working conditions so onerous as to provide the claimant good cause for quitting work.
In Burton, Comm’r Dec. 00 0695, September 15, 2000, the Commissioner denied benefits holding the claimant’s displeasure with tighter controls on work time and allegations of insinuations, threats, abuse and hostility were insufficient to establish good cause for quitting. The Commissioner held:

The claimant asserts that the employer did not want him to continue working after he heard comments such as "you are not the person we thought you were." He feels that insinuates he is a bad person. He also relies on hearsay statements from co-workers who told him the owners said if he (the claimant) sued the company they would go out of business and workers would lose their jobs. The company owners deny the claimant's charges of harassment after he filed the overtime claim.

The claimant contends that after he made his overtime claim, the employer retaliated and in effect constructively discharged him. We reject that assertion, as the claimant has not shown he was left with no reasonable alternative but to stop working when he did. He was the moving party when he refused to return to work and sent the employer a letter returning his key. Even after that, the employer attempted to get him to return to work and resume his duties.

We reject the claimant's assertion that the employer refused to pay him the overtime he claimed in his letter of January 4, 2000. He gave the employer a deadline of February 1, to pay the claim and the employer made a diligent effort with the proper authorities to first find out if the claim was legitimate. That opinion was not available before the claimant quit nor was his deadline reached.

We also reject the claimant's assertion that he was harassed because of his overtime claim, to the point he could no longer continue working. We do not believe the denial of paid leave that is under dispute is harassment or is good cause to quit suitable work. Nor is the employer's imposition of tighter controls on approval of overtime, such as was instituted after the claimant filed his claim for retroactive pay. 

Though the claimant contends one of the owners of the company acted in a threatening manner towards him, he failed to testify as to the nature of the threat or give examples of when or how he feared for his safety. The owner denies the allegation. We hold that the claimant continued to work for nearly two weeks after the heated discussion on January 4, 2000, which appears to have been the most "threatening" time to him. Therefore we discount the claimant's allegation that he was subject to hostility, abuse , or unreasonable discrimination by his supervisor.

Based on the record and testimony the Department concludes the claimant has not shown he had no reasonable alternative but to quit work when he did. The issue of unpaid overtime was still unresolved. And we hold that the other reasons the claimant has advanced for quitting are not supported by the preponderance of evidence or do not rise to the level of compelling reasons for leaving work.

In Wood, Comm’r Dec. 95 0820, June 6, 1995, the Commissioner affirmed Department policy holding:
The claimant stated she quit believing if she did not, that she would be fired.  We have previously held in similar cases that quitting a job in anticipation of a discharge is without good cause. In re Spence, Comm'r Decision 9324931, Feb. 9, 1994.

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

The claimant voluntarily left work. She assumes the burden of providing evidence sufficient to establish that she had no reasonable alternative but to quit her employment when she did (see Tucker, Fogleson, Missall, and Galusha cited above).

Ms. Walter’s weekend, part-time work hours left her time in the usual Monday through Friday workweek to seek and obtain new, more preferred work without having to first quit existing employment. She quit the lodge without working a notice period and without first obtaining new work. She must show an imminent compelling need to quit work so abruptly.

Despite workplace tensions, around the first of July 2002 Ms. Walter accepted a promotion to manager and a raise, and she continued her usual participation in the planning and the implementation of changes that caused hardships on other employees. This undermines a conclusion that existing work conditions provided her with good cause to quit (see Stahl and Burton cited above).

Two more of less simultaneous situations triggered Ms. Walter to quit without advance notice. One, she heard that Dr. Kartesz planned to fire her at an unspecified date. Two, she learned Dr. Kartesz was investigating the accuracy of her time card. 

Even if Dr. Kartesz had planned to discharge Ms. Walter, “quitting a job in anticipation of a discharge is without good cause” (see Wood cited above).

Even disregarding the thefts characterizing the workplace, Dr. Kartesz did not act outrageously when he attempted to verify that an employee worked all the unusually extensive hours she claimed on her time card. His attempts to verify Ms. Walter’s work hours did not provide her with good cause for quitting. The hearing record fails to establish that Ms. Walter quit suitable work with good cause, as good cause is defined for unemployment insurance purposes.

DECISION
The August 13, 2002 determination is AFFIRMED. Ms. Walter is denied benefits beginning with the week ending July 20, 2002 through the week ending August 24, 2002. Her maximum benefits are reduced by three times her weekly benefit amount. Her eligibility for extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 17, 2003.








Stan Jenkins







Hearing Officer

