NORDLINDER, Donald
02 1979
Page 3

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  02 1979    Hearing Date:  September 20, 2002

CLAIMANT:
EMPLOYER:
DONALD NORDLINDER
WASTE MANAGEMENT OF AK INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Donald Nordlinder
None

ESD APPEARANCES:
None

CASE HISTORY

Mr. Nordlinder timely appealed a determination issued on August 29, 2002 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Nordlinder worked for Waste Management of Alaska, Inc. during the period 1984 through April 9, 2002. He earned $12.75 per hour for full-time work as a spotter. Mr. Nordlinder was discharged effective April 15, when he failed to be at work as scheduled.

In February 2002, Mr. Nordlinder asked for and received permission to take two weeks off work in May 2002. His vacation was to begin May 8 and end May 22. Mr. Nordlinder planned to visit his elderly mother in North Dakota.

In late March or early April, Mr. Nordlinder asked for additional time off. He was denied that request and told if he took additional time he could lose his job. Mr. Nordlinder bought his airline tickets in early April to leave Alaska on April 10 and return 

May 22. Mr. Nordlinder argues the employer only denied him after they learned he had bought his airline tickets.

When Mr. Nordlinder did not appear at work as scheduled on April 10 and the subsequent days, he was discharged (Exhibit 3, page 3).

Mr. Nordlinder argues that the employer was trying to get rid of the older men that had been employed for some time. He made the decision to take a longer vacation because his mother is 93 years of age and not in good health. She lives alone. Mr. Nordlinder’s mother has nine other children, some of which live in her area. She does not require constant assistance with her daily toiletries. 

The contract for the location Mr. Nordlinder worked at would no longer be in effect as of June 30. He knew he would be out of a job soon.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
Mr. Nordlinder did not have a compelling reason to leave work one month early with plans to be gone four weeks or more longer than was approved by the employer. There is no evidence that his mother, although ailing, was terminal or required his assistance with her daily needs. Further, the trip had been planned for months.

Finally, Mr. Nordlinder’s decision to go against his employer’s wishes simply because the contract was ending soon and he knew he would be out of job any way is without good cause. Work remained available to him at least through June 30. The employer has the ability to grant or not grant leave time. There is no showing that the employer’s refusal of extra time off was discriminatory.

Based on the above, Mr. Nordlinder took unapproved time off with the knowledge he could lose his job. The employer’s decision to discharge him was based on misconduct connected with the work.

DECISION
The determination issued on August 29, 2002 is AFFIRMED. Benefits are denied for the weeks ending April 13, 2002 through May 18, 2002. Mr. Nordlinder’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 23, 2002.
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