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CASE HISTORY

Mr. Heckel appealed an August 29, 2002 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

At the beginning of the hearing, Mr. Heckel raised a hearsay objection to statements in the hearing file that are attributable to employer representatives and a protest against alleged bias against him by an unemployment insurance call center representative who called to take separation from work information from him.

“Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].” Weaver, Comm’r Dec. 96 2687, February 13, 1997. 


Neither the employer nor the call center had a representative participate in the hearing. Mr. Heckel’s direct testimony must be given more weight than written statements in the hearing file that are attributable to employer or call center representatives. With the exception of the entry from Exhibit 7 noted below, Mr. Heckel’s testimony establishes the following findings.

Mr. Heckel’s last period of work with the employer began in April 2002. He last worked in his landscaper job ended August 8, 2002. He usually worked approximately 12 hours per day on Monday through Friday. The employer also required him to work some Saturdays and Sundays. The employer paid him $12 per hour.

Mr. Heckel used rakes, shovels, lawn mowers, and other equipment to do landscape construction and maintenance for the employer. Before starting work on August 9, 2002, Mr. Heckel and several coworkers told their immediate foreman that they were unhappy with work conditions that included the behavior of the job supervisor who was the management level above their foreman. Their foreman contacted the supervisor who eventually reported to where Mr. Heckel and his coworkers waited.

After the supervisor arrived, Mr. Heckel and his coworkers began to state their complaints. The supervisor responded with an ultimatum instead of listening to their complaints. He directed Mr. Heckel and the others to “Work or walk.” 

Mr. Heckel repeatedly tried to get the supervisor to listen to his complaints, but the supervisor kept repeating “Work or walk.” Finally, Mr. Heckel turned to “walk” away signifying that he quit work. His coworkers also “walked.” 

The separation from work issue to be addressed in this decision is whether Mr. Heckel had good cause to quit work. Even though the employer might have had complaints regarding Mr. Heckel, those complaints are not relevant since the employer never acted upon them.

As Mr. Heckel and his coworkers “walked,” the supervisor burst into a rage of profanity and provocative behavior. Mr. Heckel and his coworkers got into a vehicle with one of the coworkers in the driver seat. The supervisor positioned himself between the open door of the vehicle and the driver so that the driver could not shut the door. Screaming and shoving his finger about an inch from the driver’s nose, the supervisor tried to provoke a fight. The foreman tried to get the supervisor to control himself. Finally, Mr. Heckel and his coworkers were able to escape without engaging in a physical altercation.

The employer builds and sells houses in Anchorage. Repeatedly Mr. Heckel and his coworkers would be directed to landscape houses that the employer had built on improperly constructed foundations. After Mr. Heckel and his coworkers landscaped the defective homes, Anchorage building code inspectors would fail to pass them because their foundations were built too low to get water to flow away from the structures.

When a house failed inspection, the supervisor would become angry. The supervisor would yell and tell Mr. Heckel that he (Mr. Heckel) had “screwed up” even though Mr. Heckel had nothing to do with the construction of the deficient foundation.

A house failed inspection, for example, because it sat only five inches above the street while the Anchorage code required a higher elevation. It was impossible for Mr. Heckel and his coworkers to correct the employer’s faulty construction through landscaping.

Mr. Heckel’s unchallenged sworn hearing statements establish that some of the employer’s homes have been occupied for a couple of years without Anchorage building inspectors yet approving the construction. Mr. Heckel’s unchallenged testimony also establishes that the employer is known for construction problems and has gone into bankruptcy more than once because of problems.

Besides the supervisor’s hostility, Mr. Heckel was troubled by the supervisor’s tendency to lie to employees. On some Fridays, the supervisor would tell Mr. Heckel and his coworkers that if they completed a certain amount of work that day they could have the next day off work. After Mr. Heckel and his coworkers exerted extra effort to complete the work by quitting time on Friday, the supervisor would then order them to work the next day despite his earlier promise.

A few days before he quit work, Mr. Heckel missed a day of work because his vehicle broke down. That happened on a payday. Mr. Heckel needed his paycheck to pay for a repair. Mr. Heckel had a coworker available at work to bring him his check. While handing out paychecks, the foreman told the coworker that he did not have Mr. Heckel’s paycheck with him. Others knew Mr. Heckel’s paycheck was in the foreman’s hand.

Because the foreman withheld his paycheck, Mr. Heckel was forced to go to a junkyard and find a part for his vehicle. The junk part failed as Mr. Heckel drove to work. Mr. Heckel had to leave his vehicle on the side of Minnesota Drive in Anchorage. He then worked his full shift. The junk part’s failure caused several hundred dollars of damage to Mr. Heckel’s vehicle that apparently could have been avoided if the supervisor had not withheld his paycheck and prevented him from buying a new part. Even if the employer had a right to refuse to entrust delivery of one employee’s check to another employee, the record shows no reason for the supervisor to lie about the check. 

Exhibit 7 in the hearing record consists of four pages of notes dated August 28, 2002 that an unemployment insurance call center representative apparently made during a telephone conversation with employer representatives. One of the employer representatives was Mr. Heckel’s former foreman. Notes attributable to that foreman read, in part:

If they [Mr. Heckel and his coworkers] were upset about not having that day off, could they have gone to the owner about it?

Probably not.

Why?

He probably would have gone along with [supervisor’s name].

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause. . . . 

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

POLICY AND PRECEDENT

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

Hearing findings may not be based on “mere speculation.” Vician, Comm’r Dec. 98 2414, January 14, 1999.
"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H-UI-006, January 22, 1985.

"A person has good cause for leaving her position if, when leaving because of a supervisor, the supervisor's actions amount to abuse, hostility, or unreasonable discrimination." Morgan‑Wingate, Comm'r Dec. 84H-UI-295, January 11, 1985.

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).
Because the Tribunal is not an investigative body, Tribunal decisions are restricted to the evidence that the parties supply to the hearing record (see Galusha cited above). 

The Tribunal may not base a decision upon speculation or unproven allegations (see Vician and Cole cited above). Hearsay evidence is generally insufficient to overcome apparently credible testimony arising from direct observation (see Weaver cited above).
The foreman’s enraged outburst following Mr. Heckel’s response to his “Work or walk” ultimatum occurred after Mr. Heckel “walked,” signifying he had quit. Since the outburst occurred after the quit notice, it does not provide cause for quitting. However, the outburst supports Mr. Heckel’s contentions that the supervisor was inclined to direct hostility at employees.

Employers and employees have a right to expect their dealings with each other to be characterized by reciprocal integrity and respect. Chronic failure of one side to act in good faith may provide good cause for ending an employment relationship.

The evidence submitted to the hearing record establishes that Mr. Heckel was subjected to a supervisor’s chronic hostility for home construction deficiencies that he did not cause and to abuse in the form of a supervisor’s lies regarding time off work and possession of a paycheck. An employee who quits because of a supervisor’s hostility or abuse quits with good cause (see Morgan‑Wingate cited above). 

Mr. Heckel’s foreman was in a position to know of the supervisor’s behavior. A foreman’s knowledge of work activities constitutes notice of the activities to management. Management assumes the burden of responding to information possessed by foremen. A foreman’s failure to pass information to higher management cannot be held to the detriment of a claimant. In the matter under appeal, management did not correct the supervisor’s behaviors.

The foreman’s statement to the call center establishes that even weeks after the incident the foreman still did not believe that the owner would have taken corrective action if Mr. Heckel had complained to the owner about day off problems. Viewing the hearing record as a whole including a negative impression of management inattention toward ensuring a quality operation, Mr. Heckel had good cause to quit work due to hostility and abuse from the supervisor.

DECISION
The August 29, 2002 determination is REVERSED. Mr. Heckel is allowed benefits beginning with the week ending August 10, 2002 through the week ending September 14, 2002, if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 26, 2002.
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Hearing Officer

