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MARC GROBER

CLAIMANT APPEARANCES:


Marc Grober


ESD APPEARANCES:


None


CASE HISTORY
Mr. Groberfillin "" \d "" timely appealed twofillin "" \d "" determinations that denied benefits under AS 23.20.378 and 8 AAC 85.350. A determination was issued on September 4, 2002 and a redetermination was issued on September 6, 2002. Both disqualified Mr. Groberfillin "" \d "" on the ground that hefillin "" \d "" was not available for full-time suitable work during a period of travel.


FINDINGS OF FACT

Mr. Groberfillin "" \d "" established an unemployment insurance claim effective July 28, 2002fillin "" \d "". At the time hefillin "" \d "" opened hisfillin "" \d "" claim for benefits, 

Mr. Grober was fillin "" \d ""

fillin "" \d ""interested in accepting work in the area of programmer/analyst or system administratorfillin "" \d "".

On August 8, 2002 Mr. Grober left Alaska for Montana. He was directed by his significant other’s (SO) doctor to attend to her while she underwent heart surgery. Mr. Grober and his SO have been together for 21 years and have two children. Mr. Grober was not in compensable claim status the week before his travel.

While in Montana, Mr. Grober sought work (at a minimum) on August 8, 10, and 19 with St. Patrick’s Hospital, International Heart Institute (IHI), and Ross Registry. He spoke to individuals from these three organizations in person during each week he was in Montana. Mr. Grober spoke with a representative from IHI at least three times per week. Mr. Grober was advised that while his services would be useful, they would have to get back to him. 

Mr. Grober maintained contact with the organizations even after his return to Alaska on August 22.

Mr. Grober was willing to accept an offer of suitable work while in Montana. He was not able to work away from home during his SO’s recovery from August 16 to August 22 as she needed full-time care. The couple looked at the housing market while in Montana.

Mr. Grober argues that his occupation does not permit in-person work contacts until the interview step. All contacts are done electronically or by phone. If the application is accepted by the human resource section, then contact is made by the hiring authority to interview. Because he cannot make in-person contacts in his field, Mr. Grober argues that he did not travel for the purposes of 8 AAC 85.353(a).

The information services industry provides for telecommuting. 

Mr. Grober believes about 30 percent of telecommuters work from home from a state different than that of the company’s state. He worked at his employers’ (two) places of business during the last three and one-half years in the Anchorage area.

Mr. Grober argues that his SO is in essence his spouse. He cites AS 24.60.990, 11.41.432, 04.16.051, and 2 AAC 36.880 wherein the agencies and legislature refer to “legal spouse” versus the single notation of spouse.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:

(a)
An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. An insured worker may not be disqualified for failure to comply with this subsection if

(1)  the insured worker is not available for work  because the insured worker

(A)  is ill or disabled;


(B)  is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;

(C)  resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents;


(D)  is serving as a prospective or impaneled juror in a court; or


(E)  is attending the funeral of an immediate family member for a period of no longer than seven days; and


(2)  a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.353 provides:PRIVATE 


(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382. A claimant is considered to have travelled outside the area in which the claimant resides only if the travel makes the claimant less accessible to the labor market in the area of the claimant's residence.


(b)
A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work which begins within 14 days after the claimant's departure; or establish or return to a residence immediately following the claimant's discharge from the armed forces. Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.


(c)
A claimant who travels in search of work must make reasonable efforts to find work, in the area of the claimant's travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel. A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel.


(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if travelling to accept an offer of work that begins 14 days after the claimant's departure; or to establish or return to a residence immediately following the claimant's discharge from the armed forces.

CONCLUSION

The record establishes Mr. Grober was not in compensable claim status the week before his travel. As noted in the statute above, that is a required element for the waiver from availability requirements. As such, Mr. Grober is not eligible for benefits under the waiver for the first full week of his travel.

Mr. Grober traveled, whether it was travel under 8 AAC 85.353 or not does not matter in this case. Mr. Grober was attached to a labor market in Montana. If he was in travel status, he made in-person work searches and was willing to relocate. If Mr. Grober was not in travel status, then he is not required to make in-person work searches. He simply must be willing to accept an offer of suitable work and begin that employment within a day or so. Mr. Grober was available for work the week ending August 16, 2002.

The question then is whether Mr. Grober meets the availability for work requirements for the second week. He made work searches but he was not able to work outside the home that week due to his SO’s care requirements. It stands to reason that Mr. Grober was not available for work during the second week of his stay in Montana. 

An employer who required a new employee to begin work immediately would logically need some amount of time at the employer’s place of business. Mr. Grober would not have been able to report to work until August 22. Therefore, he was not available for work during the week ending August 24.

Since Mr. Grober was in compensable claim status the week ending August 16, the Tribunal will address his spousal argument.

In Underwood, Comm’r Dec. 01 1789, the Commissioner states in part:

8 AAC 85.095(c) applies to determining good cause when a claimant quits work to relocate to accompany or join a spouse or to maintain a family unit. This standard is generally referred to as the “domestic quit” provision. That is the standard the claimant must satisfy in this matter.

In order to show good cause under the domestic quit provision, the claimant's decision to leave must satisfy three tests: the decision to leave work was "reasonable in view of all the facts"; the claimant had "no reasonable alternative" but to quit work at the time the quit took place; and the claimant acted "in good faith and consistent with a genuine desire of retaining employment."…

For the purposes of 8 AAC 85.095(c), “spouse” means the person to whom the claimant is legally married. “[F]amily unit” means a unit that includes a claimant’s biological child or stepchild. In this matter, the claimant is not married….

The Tribunal is not aware of any Commissioner precedent wherein the question of spouse is addressed as it is used in 

AS 23.20.378. The Tribunal is bound by Commissioner and court precedent. Since the Commissioner has addressed spouse as it applies to voluntary quits, it stands to reason that the same definition would apply in availability for work waivers.

Based on the above, Mr. Grober accompanied his SO, not his spouse, to obtain medical attention. He is not eligible for the waiver from availability for work requirements for the week ending August 24.


DECISION
The fillin "" \d ""determination issued on September 4, 2002fillin "" \d "" is AFFIRMEDfillin "" \d "". Benefits are deniedfillin "" \d "" for the week ending August 24, 2002fillin "" \d "".

The refillin "" \d ""determination issued on September 6, 2002fillin "" \d "" is REVERSEDfillin "" \d "". Benefits are allowedfillin "" \d "" for the week ending August 16, 2002fillin "" \d "" if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 27, 2002fillin "" \d "".








Jan Schnell, Hearing Officer

