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CASE HISTORY
Mr. McNellis timely appealed a determination issued September 11, 2002 that denied benefits under AS 23.20.379.  The issue to decide is whether Mr. McNellis voluntarily quit suitable work without good cause or was discharged for misconduct in connection with his work.


FINDINGS OF FACT
Mr. McNellis was employed by Road Runner Fence Co. in Eagle River from June 2002 to August 27, 2002. He worked as a foreman on a fence building crew, for which he was paid $13 per hour. His days and hours of work varied.

On Friday, August 23, Mr. McNellis and one co-worker went to the company yard to get materials and instructions on the job they were to do that day. Mr. Krall, the owner, was out of town and Mr. Merrill, an estimator and salesman, was not there to give instructions as usual. Mr. McNellis called him and was told the job to go on. He was given instructions to build the fence up to the gate, which was to be finished by someone else.

Mr. McNellis and his co-worker finished building the cedar fence on the job site that Friday but when the homeowner saw it about 3 p.m., he complained that the boards  did not have a 2” gap between them as specified. Mr. McNellis then called Mr. Merrill and the office clerk and got instructions to buy new materials as needed and rebuild the fence. Mr. McNellis failed to pick up the “sheet” giving directions for the job that Friday, but he’d seen it the day before and thought he knew the standard fence to build. The sheet did instruct that 2” gaps were to be used in building the fence. The fence was rebuilt that day and Mr. Krall received no further complaints about it, though he felt it necessary to re-plumb some of the boards on the fence, as they were not installed correctly.

Sometime that same Friday, Mr. McNellis asked Mr. Merrill if there was work to do that weekend. He and the crew often worked weekends. Mr. Merrill told him he did not think there was work, but he would call him if he became aware of more work they could do. Though Mr. McNellis was eager to work that weekend, Mr. Merrill felt Mr. McNellis was too inexperienced to do some jobs on his own.

On Saturday, Mr. McNellis and a friend went moose hunting. They took a boat downriver on the Little Susitna River and became stranded late that night when their boat motor would not start. He tried to call for help on a cell phone but could not get service. He and his friend waited for someone to come help them and finally on Tuesday were able to get towed back to their vehicle and trailer. Though others were in the area, they could not help Mr. McNellis and his friend and Mr. McNellis did not think to ask those people to get a message out to his wife or employer. When he got home he had a message on his phone from Mr. Krall, telling him to turn in his keys and company equipment. Mr. Krall also discussed the job done on the previous Friday and how unhappy he was with that outcome.

In the hearing, it became obvious from Mr. Krall’s testimony that he believed 

Mr. McNellis was scheduled to work on Saturday and possibly Sunday. He tried to call Mr. McNellis that weekend but got no answer or answering machine. He finally got through on Tuesday morning and meant at that time to fire Mr. McNellis both for failing to show up for work and for not following the instructions on the job sheet for the job on the previous Friday. He believed, from information he got from the co-worker, that

Mr. McNellis angrily ruined some of the cedar fence boards that were already installed, thus wasting materials on the job. Mr. McNellis denies that allegation.

Mr. Krall previously admonished Mr. McNellis about erecting fences over the property line on clients’ property. He felt Mr. McNellis worked hard but didn’t retain what he was taught.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .


CONCLUSION
Although the determination under appeal states the claimant voluntarily quit work, the evidence shows the claimant did not intend to quit and that the employer actually fired him. The employer contends he fired Mr. McNellis because he had not shown up for work for several days and also for wasting materials and his attitude in doing the job on the previous Friday.

It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Decision 86H‑UI-213, August 25, 1986.

To show misconduct, evidence must be presented to show Mr. McNellis willingly acted in opposition to the employer's interests or was grossly negligent. With regard to his mistakes on the job on that final Friday, I hold Mr. McNellis was at fault for the improper fence installation. However, he had only been on the job for three months at the most and was used to building cedar fence without the gaps. This fence was not standard, and although he did not pick up the instruction sheet before he began the job, I hold such negligence was not intentional and does not rise to the level of “gross negligence.”

The other reason the employer advances for firing Mr. McNellis is his absence from work during the weekend and on Monday and Tuesday before the discharge. However, the testimony of the employer’s witness shows Mr. McNellis was not scheduled to work that weekend. His absence on Monday and Tuesday was due to being stranded on the hunting trip. Though the employer questions the claimant’s inability to get a message through or report to work, no evidence was given that overcomes Mr. McNellis’ sworn testimony as to what occurred on his hunting trip. I therefore accept his testimony that he was incapable of calling his employer or getting to work for those two days due to circumstances beyond his control. Misconduct is not established.  Mr. McNellis is not subject to the disqualifying provisions under the separation from work law.


DECISION
The September 11, 2002 separation from work determination is REVERSED.  Benefits are allowed for weeks ending August 31, 2002 to October 5, 2002 and continuing under AS 23.20.379, if otherwise eligible.  Mr. McNellis's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 9, 2002.


Stephen Long


Hearing Officer

