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CASE HISTORY

Ms. Towle timely appealed a September 5, 2002 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
In June 2001, Ms. Towle began her school bus driver job for the employer. The employer paid Ms. Towle $11.30 per hour to drive. Around the end of May 2002, the employer laid Ms. Towle off for the summer vacation period. 

On August 8, 2002, the employer paid Ms. Towle for behind‑the‑wheel training and medical testing time. On August 16, the employer paid Ms. Towle for eight hours of orientation. Ms. Towle then had no further work scheduled until the first day of school on August 21 when her usual school bus driving duties started.

Between May 2002 and August 2002, Ms. Towle frequently kept a 19‑month old toddler that she and her husband were planning to adopt. The adoption process involves the Alaska Division of Family and Youth Services. The adoption was being delayed until after the toddler’s mother delivers another baby in November 2002, so Ms. Towle and her husband could adopt both children at the same time.

On Sunday, August 18, the toddler’s upset and crying mother suddenly appeared with the toddler at Ms. Towle’s door. Unexpectedly, the mother left the toddler at Ms. Towle’s home.

Ms. Towle could not secure childcare for the toddler, because the distraught mother left before signing a power of attorney authorizing Ms. Towle to act on behalf of the child.

Early on Monday, August 19, Ms. Towle called the employer and asked for leave. She explained that she needed a few days to make arrangements for the toddler suddenly dropped off at her home. An employer representative told Ms. Towle to complete family leave papers. Ms. Towle reported to work, completed, and submitted the leave papers that day.

Also on Monday, August 19, Ms. Towle called her attorney. She directed her attorney to make arrangements for her to receive legal custody of the 19-month-old toddler.

On Tuesday, August 20, Ms. Towle called to the employer to confirm her leave status. An employer representative told Ms. Towle that she was 250 hours short of qualifying for family medical leave. The employer denied the leave request.

Ms. Towle told the employer’s representative on August 20 that she only needed enough leave time to get signatures on papers created by her attorney. She emphasized that she needed only a few days.

On Tuesday, August 20, Ms. Towle spoke to the employer’s representative several times trying to convince the employer to work with her for a day or so. In the final conversation, the employer’s representative advised Ms. Towle that if she did not appear for work on time the next morning, August 21, the employer would discharge her.

Ms. Towle missed work on Wednesday, August 21. She missed work because she could not secure childcare for the 19-month-old toddler left at her home.

About midday on Thursday, August 22, Ms. Towle’s attorney secured the signatures necessary to grant Ms. Towle a “Special Power of Attorney and Grant of Temporary Custody” (Exhibit 8, Page 5).

Ms. Towle emphasizes she would have missed only one and a half days of work if the employer had granted her the leave she requested. Her testimony establishes she had no record of reporting tardy or failing to report for work.   


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

POLICY AND PRECEDENT

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

Hearing findings may not be based on “mere speculation.” Vician, Comm’r Dec. 98 2414, January 14, 1999.
“Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].” Weaver, Comm’r Dec. 96 2687, February 13, 1997.

In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.

CONCLUSION
Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).
Because the Tribunal is not an investigative body, Tribunal decisions are restricted to the evidence the parties supply to the hearing record (see Galusha cited above). 

The Tribunal may not base a decision upon speculation (see Vician). Hearsay evidence is generally insufficient to overcome apparently credible testimony arising from direct observation (see Weaver cited above).
The hearing record fails to show that Ms. Towle had a reasonable alternative to sheltering the 19-month-old toddler abandoned unexpectedly at her door. Ms. Towle sacrificed her own economic interests for a child’s safety. The employer failed to show that in doing so Ms. Towle willfully and wantonly disregarded a standard of behavior the employer had a right to expect. The employer failed to provide evidence of sufficient quantity and quality to establish that the discharge resulted from misconduct connected with Ms. Towle’s work (see Rednal cited above).
DECISION
The September 5, 2002 determination is REVERSED. Ms. Towle is allowed benefits beginning with the week ending August 17, 2002 through the week ending September 21, 2002, if she is otherwise eligible. The three weeks reduced from her maximum benefit amount are restored. The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 17, 2002.
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