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CASE HISTORY

Ms. Littles appealed a September 13, 2002 unemployment insurance call center determination issued under AS 23.20.378 and 8 AAC 85.357. The determination denied benefits for the week ending September 7, 2002. The issue is whether Ms. Littles satisfied reemployment services participation requirements.

FINDINGS OF FACT

Effective August 4, 2002, Ms. Littles established a new claim for unemployment insurance benefits. Exhibit 2 contains a facsimile 

of the September 13, 2002 unemployment insurance call center determination under appeal. The determination states, in part:

**** FACTS ****

On 8-23-02 you were notified by mail of a mandatory orientation to reemployment meeting scheduled for 9-5-02 at 9:00 AM. You did not attend . . .

**** CONCLUSION OF FACTS ****

You did not participate in the reemployment services program and you have not shown good cause for not participating.  You are not considered available for work for any week during which you do not participate. Therefore, you will not receive unemployment insurance benefits for the period beginning 09-01-2002 and ending 09-07-2002.
Before September 5, 2002, Ms. Littles knew she had a reemployment services orientation on September 5. Ms. Littles reported for her orientation on the Friday of the week containing September 5. However, that Friday was not September 5.

When Ms. Littles arrived at the reemployment services office, she learned Friday was September 6. Ms. Littles completed orientation on September 12.

Ms. Littles believes she got her dates of the week mixed up because she had been busy preparing for her 12 and 14‑year-old children to return to school. School started on Tuesday, September 3.

PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department . . . .

8 AAC 85.357 provides, in part:


(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has



(1)
completed the reemployment services; or



(2)
has good cause under (b) of this section for failure to participate in the reemployment services.


(b)
The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate.  A claimant no longer has good cause when the cause preventing participation ends.  Good cause includes



(1)
circumstances beyond the claimant's control;



(2)
circumstances that waive the availability for work requirement in AS 23.20.378;



(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and



(4)
referral to reemployment services that the director determines was made incorrectly.

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

In Price, Comm’r Dec. 02 1398, August 28, 2002, the Commissioner announced policy regarding missed reemployment services orientation appointments. The Commissioner held:

The evidence in the record shows the claimant called the reemployment services office on June 18 and obtained from them the orientation he missed the day before. He did complete the services within the same week he was originally scheduled for his orientation. We interpret the regulation to mean that if the claimant missed the appointment and did not complete the reemployment services in that week, he is considered unavailable for work that week. The inverse is true also, if the claimant completes the services in that week, he cannot be denied benefits for that week.

Ms. Littles did not complete her missed September 5, 2002 reemployment services orientation in the calendar week ending September 7, 2002. To qualify for benefits for the week ending September 7, 2002 under the Price policy (cited immediately above), Ms. Littles must establish circumstances beyond her control prevented her from appearing for her September 5 orientation.

Commissioner decisions addressing missed hearings provide guidance for interpreting the “circumstances beyond the claimant's control” requirement in 8 AAC 85.357, which applies to missed reemployment services orientations.

In Hoylman, Comm’r Dec. 97 0034, March 24, 1997, the Commissioner ruled that getting days of the week confused did not constitute circumstances beyond a claimant’s control for missing a hearing. The Commissioner held, in part:

The Tribunal denied the request for reopening because the claimant indicated he looked at the wrong month on his calendar and thus thought his hearing was set for a Thursday instead of a Monday.

Under 8 AAC 85.153, a hearing may be reopened if the party failed to appear because of circumstances beyond the party's control. The claimant has not shown that he was prevented by circumstances beyond his control  from participating in the hearing.  Accordingly, the request to reopen the hearing is denied.
In McDonald, Comm’r Dec. 97 2444, April 30, 1998, the Commissioner held:

The claimant stated only that he did not appear for the hearing because "some emergencies came up and I completely forgot about the hearing."  In his request for appeal to the Department he made no further argument at all. 

The claimant has failed to show circumstances beyond his control for his failure to attend the hearing as scheduled. Therefore, the Tribunal's decision denying reopening in this matter is AFFIRMED.
Mixing up the days of the week do not provide circumstances beyond control for missing an orientation appointment a claimant knew about in advance. The hearing record fails to show that circumstances beyond Ms. Littles’ control forced her to miss her September 5 orientation. Benefits must remain denied for the week in which she failed to participate in scheduled reemployment services activities.  

DECISION

The September 13, 2002 determination is AFFIRMED.  Benefits are denied for the week ending September 7, 2002.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 18, 2002.


Stan Jenkins


Hearing Officer

