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STATEMENT OF THE CASE

On September 13, 2002, Mrs. Konen timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mrs. Konen began working for The Dugout, a pull tab operation, in June 2001. She last worked on July 20, 2002. At that time, she normally worked 14 hours per week and earned $10.00 per hour. She also worked on call as needed. The incident that led to Mrs. Konen’s separation occurred only on July 20. Mrs. Konen did not intend to quit her job up to that day. Mr. Abbott did not intend to discharge her up to that day.

On July 20, Mr. Abbott was discussing with Mrs. Konen some outstanding bar tabs.1 During that conversation, Mrs. Konen mentioned that, a couple months earlier, she believed she had seen a person in the bar dealing drugs. Mr. Abbott said that was not correct. Mrs. Konen asked him if he had been listening. Mr. Abbott said if she did not like it she could turn in her keys and quit. Mrs. Konen turned to leave, as it was the end of her shift. Mr. Abbott again asked for the keys. She gave them to her and left, believing that she had just been fired. According to Mrs. Konen, Mr. Abbott used profanity in speaking to her. When he asked her the second time, she used profanity to him in responding.

Mr. Abbott recalls only having asked Mrs. Konen for the keys once. She gave them to her and left. He did not use profanity, and does not recall that Mrs. Konen did. He does not usually do that, and does not believe that she usually does.

Mr. Abbott had heard that someone was dealing drugs in his establishment. He investigated the rumors and found that it was not true.

Mr. Konen is Mrs. Konen’s husband. Unbeknownst to the Hearing Officer, Mr. Konen was present during Mrs. Konen’s testimony and was able to hear her responses to questions put to her. According to Mr. Konen,

· Mrs. Konen called him while he was at home and asked him to come to the bar. She felt something was strange;

· Mr. Konen went to the bar. After he arrived, Mr. Abbott said that, “the fat lady has sung” (testimony, Mr. Konen). By this, Mr. Konen inferred that someone was going to get fired;

· Mr. Konen recalls hearing Mr. Abbott use obscenities when telling Mrs. Konen that she could quit if she did not like it.

· Mr. Konen’s testimony of what occurred was, in the main, word for word of Mrs. Konen’s testimony.

Leslie Leask is a postman and a customer of the bar. He was present on the evening of July 20. According to him,

· When he arrived, the atmosphere seemed “tense;”

· Mr. Abbott did not use profanity, nor did Mrs. Konen.

Rae Morris has been an employee of Mike’s Elbow Room for nine years. She is still employed there. She believes Mr. Abbott to be a good employer. When Mrs. Konen first started working at The Dugout, Ms. Morris felt she was okay. However, according to Ms. Morris, Mrs. Konen has a very bad temper, and Ms. Morris has heard her use profanity.

Carol Becker is a friend of Mrs. Konen’s. She has never worked at The Dugout or Mike’s Elbow Room. She believes that Mrs. Konen is a pleasant person and does not have an explosive personality.

Carolyn Chapman was an employee of Mike’s Elbow Room. She last worked there on January 1, 2002. She was not present the evening of July 20. She found Mr. Abbott a difficult person for whom to work. He would use profanity, but Ms. Chapman never knew Mrs. Konen to do so.

Mrs. Konen did not return to work after July 20. She felt there was no need to go in or speak with Mr. Abbott because she felt he had fired her. Mr. Abbott made no effort to contact Mrs. Konen because he felt she had quit.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

CONCLUSION

PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986. A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

The evidence in this matter is conflicting, but it is also evidence that is tainted. Generally, the Tribunal sequesters witnesses so that a witness does not have the opportunity to know how the party testifies. The Tribunal was given one telephone number for Mrs. Konen and another telephone number for Mr. Konen. The Tribunal, therefore, believed that Mr. Konen was at some other location. Rather, it was revealed that the second telephone number was a cellular telephone and Mr. Konen had been present for all of Mrs. Konen’s testimony. Indeed, it is clear from the record that Mr. Konen heard everything to which Mrs. Konen had testified because his testimony aped hers almost exactly.

This damages the reliability of Mr. Konen’s testimony. Merely being able to repeat already given testimony does not show what the witness, himself, knows. It shows only that the witness can remember and repeat what the party has testified.

Neither of the other witnesses for Mrs. Konen was present on the night in question. Both of them testified that Mrs. Konen was a pleasant person. Ms. Chapman, in addition, testified that Mr. Abbott was a hard person for whom to work. But, as stated, neither was present during the incident. Those two witnesses cannot testify to the changes in personality that may have occurred during the “heat of the moment.” Under sufficient pressure, a normally calm, pleasant person may become agitated and unpleasant.

Ms. Morris is an employee of Mike’s Elbow Room. Her testimony could have been colored by her desire to remain in good graces with her employer.

On the other hand, Mr. Leask was present during the incident, and he is not connected with Mike’s Elbow Room. He is a customer, but this does not taint his testimony. He has much less to lose by telling the truth than does Ms. Morris.

The Tribunal, then, relies greatly on the testimony of Mrs. Konen, Mr. Abbott, and Mr. Leask. Both Mr. Abbott and Mr. Leask testified that Mr. Abbott did not use profanity. Mrs. Konen testified that he did. Whether he did or not, it is clear that Mrs. Konen left the bar with the intention of not returning. Mr. Abbott did not tell Mrs. Konan that she was fired and did not imply that. He merely told her that, if she did not like it, she could turn in her keys. Mrs. Konen did so. Because she did and because the Tribunal believes she had no intention of returning, the Tribunal concludes that Mrs. Konen quit her employment.

When a person quits employment, the burden rests on the person to establish good cause for quitting. The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

Mr. Abbott may or may not have used profanity. However, this was, apparently, an isolated incident. A person has good cause to quit employment because of a supervisor only if the supervisor follows a course of conduct amounting to abuse, hostility, or unreasonable discrimination. Mr. Abbott’s actions the night of July 20 do not rise to that level. Therefore, Mrs. Konen did not have a compelling reason to leave her employment.

Further, a claimant must show that there was no other reasonable alternative. If Mr. Abbott did use profanity, Mrs. Konen would be understandably upset. But being an isolated incident, the reasonable and prudent person genuinely interested in retaining employment would have returned the following day to talk about it. Mrs. Konen made no effort to contact Mr. Abbott. Even if, as she believes, she was discharged, this would not have been an unreasonable action to take considering the situation.
It is the conclusion of the Appeal Tribunal that Mrs. Konen voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on August 16, 2002 is AFFIRMED. Benefits are denied for the weeks ending July 20, 2002 through August 24, 2002. Mrs. Konen’s benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 12, 2002.


Dan A. Kassner


Hearing Officer

​​​​​​​​​​​​​​​​​​​​1 The Dugout is located in a corner of Mike’s Elbow Room, a bar.

