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CASE HISTORY

Mr. Haldane appealed a September 4, 2002 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Haldane established an unemployment insurance benefit year beginning date effective December 23, 2001. He had a break in filing between his claims for the weeks ending April 27, 2002 and August 3, 2002. 

Effective the week of August 4 to August 10, 2002 Mr. Haldane voluntarily reduced his work schedule from full-time work of 40 hours per week to part‑time work of 24 hours per week. He reduced his work hours to part-time to concentrate on his campaign for governor.

Mr. Haldane’s voluntary reduction of work hours from full-time to part-time raises a potential voluntary leaving work issue under AS 23.20.379 and a potential availability for work issue under AS 23.20.378. The determination under appeal did not address either issue. These two issues will not be decided in this decision. They remain for call center review.

On August 7, 2002, Mr. Haldane volunteered to become a third party, 24‑hour per day, “sight or sound” custodian for a close friend who became his “charge.”  At that time, Mr. Haldane’s next workday was August 12.

When Mr. Haldane volunteered to become a third party custodian, he assumed his employer would allow his charge on company property. He assumed his employer would allow his charge to keep busy by doing some type of work or at least to remain within sight or sound of him in the workplace.

The employer paid Mr. Haldane $9 per hour to cut wooden bowls from blocks of wood. The process involves moving 12-foot logs, slicing them into blocks, and cutting bowls from the blocks. 

On August 12, Mr. Haldane appeared for work accompanied by his charge. Mr. Haldane’s foreman allowed Mr. Haldane to work a couple of hours with his charge present while he (the foreman) contacted the employer.

Mr. Haldane’s charge had worked for the employer prior to August 12. The employer had discharged Mr. Haldane’s charge from employment.

The employer refused to allow Mr. Haldane’s previously terminated charge on company property. The employer never ordered Mr. Haldane to leave work on August 12. Mr. Haldane left the workplace on August 12 because his charge could not stay.

By September 16, Mr. Haldane’s charge entered the Rescue Mission, and Mr. Haldane returned to work for the employer. The employer had held Mr. Haldane’s job open while Mr. Haldane arranged his personal affairs so he could return to work.

Mr. Haldane contends the employer fired him because the employer would not allow his charge on company property, and he needed to stay with his charge because of his custodianship. Before volunteering for the third party custodianship, Mr. Haldane had not called his employer to see if he could bring his charge onto company property.

On August 12 after learning his charge could not remain on company property, Mr. Haldane did not attempt to contact the court to explain his problem and seek modification or rescission of his custodianship. Mr. Haldane did not attempt to contact the court, because he felt getting a modification in the custodianship could take weeks. Mr. Haldane did not want to rescind his custodianship, because he did not want his charge to go to jail.

Mr. Haldane asserts his charge should never have been charged with a crime. Mr. Haldane contends his innocent charge is taking the fall for the guilty person. He contends his charge is taking the fall because the actual guilty person would lose custody of her children if her identity became known.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work  . . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The first issue to decide is whether the separation from employment is a quit or a discharge. The employer did not discharge Mr. Haldane. Mr. Haldane left work to satisfy voluntary personal commitments he made without first checking whether his employer could accommodate his unusual request to have a discharged employee present in the workplace for an indefinite period. The employer held Mr. Haldane’s job open for him to return to work as soon as he became ready to work under the usual conditions of employment. The leaving of work was a voluntary leaving.

"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor and Workforce Development summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:

The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

Mr. Haldane’s own testimony establishes he volunteered to become a third party custodian to a person who is taking the fall for a crime she did not commit in order to conceal the true identity of the guilty person. Assisting with the withholding of material evidence in a criminal matter does not provide good cause for missing work. Mr. Haldane left work without good cause.

The determination under appeal begins the disqualification with the week ending August 10, 2002. That date will be modified to reflect Mr. Haldane’s August 12, 2002 last day of work.

DECISION
The September 4, 2002 determination is MODIFIED. The separation from work is a voluntary leaving occurring on August 12, 2002. Mr. Haldane is denied benefits beginning with the week ending August 17, 2002 through the week ending September 21, 2002. His maximum benefits are reduced by three times his weekly benefit amount. His eligibility for extended benefits may be jeopardized.

Mr. Haldane’s voluntary reduction of his work hours from full‑time to part-time beginning the week ending August 10, 2002 raises potential separation from work and availability for work issues. Those issues are REMANDED to Mr. Haldane’s claim holding call center for review and determination, if such reviews have not yet been completed. The interested parties will have new appeal rights from any determination issued by the call center.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 29, 2002.
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