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CASE HISTORY

The employer timely appealed an August 28, 2002 determination that allows Mr. Simon benefits without penalty under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.

FINDINGS OF FACT

Mr. Simon began work for the Tanana Chiefs Conference (TCC) on January 14, 1999. His employment ended May 24, 2002. At the time his job ended, he worked as Program Director in the Community and Natural Resources Department. He was a full-time exempt employee and was paid $20 per hour.

Mr. Simon quit his job over a problem he had getting clearance for one of his employees to remain employed. The employee was not a U.S. citizen so she had to have a work visa approved by the Department of Labor (DOL). DOL was unwilling to grant the visa approval unless the worker was being paid the prevailing wage. This employee was performing wildlife biology work having to do with tribal food assessment. She had Ph.D. degrees in biology and veterinary medicine and a master’s degree in another discipline.

Mr. Simon felt he could not complete his project without this employee. He kept trying through his supervisor and the Human Resources section to get the visa approved. It came to the point that he believed the barrier to getting it approved was upper management. He believed they did not want to approve her to be paid higher than Alaska Native biologists were getting. He knew of an Alaska Native biologist in the program that was being paid prevailing wage who was not as well educated as his employee. He believes this demonstrated institutional racism within TCC.  

Tara Davis is the Human Resource coordinator for TCC. She worked with Mr. Simon trying to get the employee visa that he wanted. She indicates TCC does give Alaska Natives preference in hiring. She believes the problem with Mr. Simon’s employee was complex, as an independent salary survey TCC had done by an outside organization was at odds with what DOL considered prevailing wage for the employee’s position. It had to do with how the job was classified. Also, TCC had never sought such a visa for an employee before.

Finally, on May 16, TCC did give approval to pay the employee the prevailing wage. Her work visa did go through, but not before her student work visa was up, so she was laid off for two days. 

Mr. Simon did not know of the approval before he quit; though he knew it would likely go through. He submitted his resignation on May 10. He had worked on this approval for several months, going as high as to the President of TCC. He feels he could not continue to work for an organization that practiced racial discrimination. He also was having back spasms for which he was receiving chiropractic and medical care. He was not advised to quit work by any medical professionals that he saw.  

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION

“Unemployment insurance is designed to pay benefits to those who are involuntarily unemployed.” Tucker, Comm’r Dec. 87H-UI-157, July 27, 1987.
"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

Mr. Simon quit his job as a matter of principal, believing that his employer was practicing institutional racism. He has not shown through convincing evidence that his belief was based on fact rather than conjecture. In other words, he has not established that racism was the cause of his employee not getting the visa needed to continue working. The facts show the visa eventually went through, even before Mr. Simon’s last day. For that reason, I conclude he has not established good cause for voluntarily quitting work.  

DECISION
The August 28, 2002 determination is REVERSED and MODIFIED. 

Mr. Simon is denied benefits beginning with the week ending June 1, 2002 through the week ending July 6, 2002. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 30, 2002.
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