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CASE HISTORY

Mr. Branam timely appealed a September 6, 2002 determination that denies benefits under the disqualifying provisions of AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause. 


FINDINGS OF FACT
Mr. Branam began working for Alaska Glass Studio as a glass blower on September 8, 1998. His last day of work was August 23, 2002. At the time work ended, the employer scheduled him to work varied hours on an on-call basis. The employer paid him $20 per hour.

In early 2000, Mr. Branam was told by the business owner that he would get 2 percent of the sales of certain glass polar bears he produced for that year, to be paid at the end of the year. Mr. Branam was the only one who made the bears and it was one of the company’s best sellers. Early in the year 2001, Mr. Branam was told by the owner that his part of the sales of the bears for 2000 totaled $1953. She also told him the company did not have the money to pay him that amount at that time. The owner agreed that the company owed him the money.

Over time, Mr. Branam continually reminded the owner of the “bear bonus” money owed him. She assured him he would get the money eventually. In October, Mr. Branam was making plans to quit work and go travelling and also look into graduate schools. On Sunday, August 18, he had an argument with the owner about money he did not get paid for a vacation he took in August, and also some consignment he was owed for art work of his sold in the gallery. He also brought up the “bear bonus.” On Monday the owner gave him a check for over $3,000. She also told him from then on they could only afford to have him as day labor, meaning they would call him when they had enough money to pay him at the end of the day. 

Mr. Branam worked Monday, but then wasn’t called to work again until Thursday, August 22. On Friday he went to work also, and noticed that a large number of the bears he had produced were missing. He asked the owner why and she told him they were spoken for and he should continue to make the bears. He asked her again about when he would receive the bonus for the bears made in 2000 as he wanted the money for his travel. She told him “don’t count on it.” This made him angry as it was the first time he had heard from her they might not intend to pay him at all. At that point he responded that he would not make any more bears. She called her husband and asked Mr. Branam to speak to him. They argued about the bear money issue and the husband used abusive language with Mr. Branam and told him he was to “shut the f—k up” and told him if he brought up the issue again he would “come down and beat your ass.” At that point Mr. Branam hung up the phone, packed his tools and prepared to leave.

Before he could leave, a school bus pulled up in front of the studio. Mr. Branam had forgotten he had agreed to do a tour for Montessori students that day. At first he told the teacher he could not do the tour as he had quit working there. She and a chaperone then spoke to him more and convinced him to do the tour. He did so, and then left, without receiving any pay for that day. He contends he would not continue to work in a place where he was threatened by the owner. He considered both the husband and wife to be owners of the business, though possibly all ownership had been transferred to the husband.  

As proof that he was owed the money for the “bear bonus,” 

Mr. Branam introduced a document from the bookkeeper for the business. In her statement she indicated she saw on the checkbook register a check prepared for Mr. Branam which was titled “01/01/2001-01/01/2001 Bear Bonus [sic].” She understood from the owner that the money was owed to Mr. Branam but that the business did not have the cash to pay the check.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
The Employment Security Division’s Benefit Policy Manual, VL 500

provides in part:


VL 500.3
FAILURE OR REFUSAL TO PAY
A.
General
A worker has a right to expect to be paid for work done.  Therefore the worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving wages when due (Menshaw, 9229238, April 26, 1993.)  This may occur:

· When the wages are consistently late;

· When the employer’s checks consistently bounce; or

· When the employer fails to pay according to the standards previously established or required to be established.

Example: A claimant quit her job when, four months after a promotion in a position to department manager, she had still not received the increase in pay for the position.  The Tribunal held that her doing the work without the usual compensation for that position, after her repeated requests for it, gave her good cause to quit.  (Keelan, 97 2337, November 25, 1997)  

The record establishes the employer owed Mr. Branam nearly $2,000 for work done in the year 2000. Up until the argument with the employer on his final day, Mr. Branam had always been lead to believe they would pay that money. When the business owner indicated on the final day that he might never be paid that amount, Mr. Branam was justified in quitting work. Further, the owner’s threats to him on the phone created a work environment that a reasonable and prudent person would leave immediately. For those reasons I conclude Mr. Branam had good cause to quit work with Alaska Glass Studio.

DECISION
The September 6, 2002 determination is REVERSED. Mr. Branam is allowed benefits for the week ending August 24, 2002 through the week ending September 28, 2002 and thereafter, provided he meets all other qualifying conditions. The other associated penalties are removed from his claim. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 24, 2002.
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Hearing Officer

