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CASE HISTORY

Ms. Bray timely appealed two determinations. One of those denies benefits under AS 23.20.378 and regulations numbered 8 AAC 85.350, 8 AAC 85.353 and 8 AAC 85.354. The issue is whether the claimant satisfied availability for work requirements or qualified for an exemption from those requirements during a period of travel.

The second determination, issued the same date, disqualifies benefits under 23.20.375, 8 AAC 85.102 and 8 AAC 85.110.

The issue is whether she filed continued claims for benefits in a timely manner or whether any delay was due to circumstances beyond her own control.

FINDINGS OF FACT

Filing Issue

Ms. Bray opened her new claim for benefits for the present benefit year on March 10, 2002 through the Anchorage Call Center. I find she had filed previously on a new claim established July 21, 2000. She drew at least two weeks of benefits on that claim –the weeks ending April 7, 2001 and April 14, 2001. Exhibit 14.

An issue regarding her availability for work required Ms. Bray to get a medical report from her doctor. She had some difficulty in getting the report from the doctor and she then had problems getting it to the call center. Though she faxed it several times, it was not received until August 5. Ms. Bray was then denied benefits on the holding she was not available for work because of illness. She filed an appeal and had a hearing on September 17, 2002. The resultant decision modified the denial of benefits, holding she was denied due to her inability to work because of medical reasons from weeks ending March 16, 2002 to May 11, 2002. Ms. Bray referred to that appeal decision several times in her October 24 hearing.

It was in the September 17 hearing that the hearing officer advised Ms. Bray she had not filed continued claims for weeks ending March 16, 2002 to May 25, 2002. The resultant decision advises:

The Tribunal does not have the jurisdiction to consider any claim filing issues for the weeks from March 10, 2002 through May 31, 2002. Ms. Bray will need to file those claims through the ACC. She will have the ability to file an appeal against any denial arising from that request.    

Ms. Bray filed continued claims for weeks ending March 16, 2002 and March 23, 2002 by telephone with the call center on 

September 17, 2002. She filed continued claims for weeks ending March 30, 2002 through May 25, 2002 on September 20, 2002. She contends she was blocked from filing those claims earlier because she did not have a VICTOR electronic filing PIN number. Also, she was being “slammed” by AT&T, ACS, and Chugach Electric. When asked what that meant, Ms. Bray explained “Slamming is when you have analog and wireless technology. It’s a Federal crime. It was done to me by Alaska companies in my home. It is the equivalent of satellite sunburn in your bed.”

Ms. Bray was mailed a monetary determination on March 28, 2002. Exhibit 19. She recalls seeing it when she moved into a new apartment in August. She does not recall getting a claimant handbook with VICTOR filing instructions until sometime in August. She believed it was the lack of a medical form that was holding up payment of her claims rather than failure to file continued claims. She also contends she was not given any assistance in filing continued claims as getting the medical form was emphasized when she spoke with call center personnel. 

Exhibit 14, page 1 in the record is a computer screen showing 

Ms. Bray was paid benefits of $142 per week for the weeks ending June 8, 2002 through week ending September 14, 2002. She filed those claims after she was “cleared through VICTOR” which she contends did not occur until June 9, 2002.

Travel Issue

Ms. Bray left her home in Anchorage and traveled by airline to Florida on April 13, 2002. She returned May 3, 2002. She went there to see her disabled sister and for appointments with doctors her sister had help set up. Ms. Bray finds that doctors she has seen in Anchorage do not understand toxicology and radiation. She contends she has been totally irradiated by slamming of her phone by Octel. She saw one doctor in Florida the first week she traveled and saw another the day before she returned home. She saw a Dr. Atkins and also had an appointment at the Wunderlich Clinic. She feels it was necessary to see physicians in Florida where there are many specialists who understand her illness.

Ms. Bray did not make any contacts with employers for work in Florida.

PROVISIONS OF LAW

AS 23.20.378 provides, in part:PRIVATE 


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.  An insured worker may not be disqualified for failure to comply with this subsection if


(1)
the insured worker is not available for work because the insured worker

 


(A)
is ill or disabled;




(B)
is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;




(C)
resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents; or



  
(D)
is serving as a prospective or impaneled juror in a court; or




(E)
is attending the funeral of an immediate family member for a period of no longer than seven days; and

(2) a condition described in (1) of this subsection occurs

during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensible claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.

(b) A waiver of disqualification for an illness or disability under (a)(1) of this section may not exceed six consecutive weeks.

8 AAC 85.353 provides, in part:PRIVATE 


(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382.  A claimant is considered to have traveled outside the area in which the claimant resides only if the travel makes the claimant less accessible to the labor market in the area of the claimant's residence.


(b)
A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work that begins within 14 days after the claimant's departure; or establish or return to a residence immediately following the claimant's discharge from the armed forces.  Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.


(c)
A claimant who travels in search of work must make reasonable efforts to find work, in the area of the claimant's travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel.  A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel.


(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work.  A claimant is not available for work after the claimant travels for more than seven days if travelling to accept an offer of work that begins 14 days after the claimant's departure; or to establish or return to a residence immediately following the claimant's discharge from the armed forces.

AS 23.20.375 provides in part:

     (a)  An insured worker is entitled to receive waiting-week

          credit or benefits for a week of unemployment for which

          the insured worker has not been disqualified under AS

          23.20.360, 23.20.362, 23.20.378 - 23.20.387, or

          23.20.505 if, in accordance with regulations adopted by

          the department, the insured worker has

          (1)  made an initial claim for benefits; and

          (2)  for that week, certified for waiting-week credit

               or made a claim for benefits.

8 AAC 85.102 provides:

(a)  An intrastate claimant located in this state is eligible for waiting week credit or benefits for a week if the claimant

(1)  files a continued claim for the week as required in this section; and

(2)  meets all requirements of AS 23.20 and this chapter.

(b)  A claimant shall file a continued claim

(1)  by mail to a regional claim center of the division in Anchorage, Fairbanks, or Juneau, as assigned by the director;

(2)  in person or by mail at an employment office of the division, if permitted by the director; or

(3)  by telephone to a telephone filing center of the division, if permitted by the director.

(c)  A continued claim for a week is filed when

(1)  the completed claim form provided by the division for a continued claim has been mailed or delivered in person to an employment office or regional claim center of the division; or

(2)  the claimant has provided information on eligibility for the week by telephone to a telephone filing center of the division.

(d)  The filing date of a continued claim filed by mail is the postmark date of the mailing of the completed claim form. If the postmark date is not readable, the date that the form for the claim was completed is the date of filing. However, if the claim is received by the division more than seven days after the date that the form was completed, the date of receipt is the date of filing.

(e)  The date of filing of a continued claim filed by telephone is the date that the claimant accesses the telephone filing system and provides claim information for the week using the claimant's personal identification number.

(f)  A continued claim must be filed on forms provided by the division or according to the telephone filing procedures of the division. For each week claimed, the claimant shall answer specific eligibility questions and shall certify to the truthfulness and completeness of the answers.

(g)  A continued claim for a week may not be filed before the end of the week claimed. A continued claim may not be filed later than 14 calendar days after the end of the week claimed, with the following exceptions:

(1)  if the director authorizes the filing of bi-weekly claims, the claim may not be filed later than 14 days after the end of the bi-weekly period authorized by the director;

(2)  a claim for benefits for a week of partial unemployment may not be filed later than 14 days after the claimant receives wages for that week.

(h)  The director shall extend the time allowed in (g) of this section for filing a continued claim if the claimant has good cause for filing a late claim and the claimant files the claim as soon as possible under the circumstances. 

(i) For the purposes of (h) of this section, "good cause" means circumstances beyond a claimant's control that the division determines leave the claimant with no reasonable choice but to delay filing the claim; "good cause" includes illness or disability of the claimant, processing delays within the division, or failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim.

CONCLUSION

Filing Issue

The regulation provides for a 14-day filing period, beyond which claims may be accepted only if filed late with "good cause" as defined in 8 AAC 85.102(i), quoted above. In the matter of Biessel, Comm'r Dec. 9224963, May 27, 1992, the Commissioner of Labor held:


Any untimeliness, no matter how short, must be caused by some circumstance beyond a claimant's control.  For example, in Logan v. Alaska Dept. of Labor, 4FA-90-783 Civ. (Alaska Super. Ct., 7th J.D., January 3, 1991), a claim filed only two days late was denied, because there was no showing that the claim was delayed by the claimant's illness, disability, incompetence, or delay caused by procedural error on the part of the Employment Security Division.

Ms. Bray has attributed several reasons for her failure to file continued claims for the weeks in question in a timely manner. She states that phone system irregularities causing her physical harm were one reason. Also, because she had no PIN number to file through VICTOR and felt she had to get in the medical form first. Additionally, she denies getting a claimant handbook with instructions until much later than her initial filing.

The record shows Ms. Bray was sent a timely monetary determination. Though she did not find it until August, this misplacement of the form was within her control. It is likely she also misplaced the claimant handbook. Further, she knew to file timely continued claims when she filed the previous year. For all of those reasons, I conclude Ms. Bray has not shown she was prevented due to circumstances beyond her control from filing timely continued claims. Especially considering the lengthy period between May 25, when the last of those claims was due and mid-September that when she finally filed the claims.

Travel Issue

There is a provision in the statute for allowing travel to claimants who travel to obtain medical attention in another state. Ms. Bray, I hold, would meet the conditions for that provision but for the fact that she was not in compensible claim status for the week prior to her travel, the week ending April 6, 2002. Payment for that week remains denied under AS 23.20.375 and 8 AAC 85.102, and also under the disqualification upheld in the prior appeal. She was not eligible for that week due to the late filing of that claim and her inability to work. For those reasons, the medical travel provision does not apply. As she was not traveling to search for work, or any other allowable reason, I must conclude benefits were properly denied during the period of travel.

DECISION
The September 24, 2002 determinations is AFFIRMED. Benefits are denied beginning with the week ending March 16, 2002 through May 25, 2002 pursuant to AS 23.20.375 and 8 AAC 85.102. Benefits are also denied for weeks ending April 20, 2002 through the week ending May 4, 2002 pursuant to AS 23.20.378 and 8 AAC 85.353.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 25, 2002.








Stephen Long







Hearing Officer

