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CASE HISTORY

Ms. Anderson appealed a September 4, 2002 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Anderson began work in mid-1999 for the employer that does business as Best Western Lake Lucille Inn. She last worked in her banquet captain position on May 22, 2002. She voluntarily quit effective July 16, 2002. 

The employer paid Ms. Anderson $10 per hour plus gratuities that could bring her hourly pay up to $16 or more per hour. The employer generally worked Ms. Anderson about 32 hours per week. Ms. Anderson’s workdays varied.

Ms. Anderson cites several dissatisfactions with the employer. They include the employer’s failure to keep his promise to buy shoes for banquet workers who ruined their own when he forced them to walk back and forth through sewage backing into the kitchen during a March 2002 banquet. 

Ms. Anderson was also dissatisfied with the employer’s restriction against employees drinking water during their shifts. Ms. Anderson believes the restriction created dehydration. She believes the restriction caused her to have urinary infections and stressed other employees who had kidney disease or diabetes.

Ms. Anderson did not quit work when she had to walk in sewage in the kitchen or when she suffered a urinary infection. Ms. Anderson began medical leave after May 22, 2002. She quit work due to continuing health problems.

Ms. Anderson quit work on July 16, 2002 because her doctor told her to change occupations to minimize continued deterioration of her arms and leg. Her doctor directed her to get retrained to another occupation. Ms. Anderson arms and leg become painful with use including picking up or holding items and walking or standing.

Ms. Anderson and the employer are involved in a workers’ compensation dispute regarding whether work caused Ms. Anderson’s arm and leg problems. This hearing record does not address that question.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


POLICY AND PRECEDENT
“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

The Alaska Supreme has addressed how the “suitable work” language of AS 23.20.379(a)(1) applies in unemployment insurance matters. In Wescott v. State, Dept. of Labor, 996 P.2d 723, (2000 Alaska), the court allowed a disabled claimant benefits discussing both suitability of work and good cause for leaving work.

Wescott argues that the hearing officer erred in finding that his physician's willingness to release him to work as a roustabout established that this work was suitable. Wescott points out that his physician also advised that it would be best for him to find a different job. This advice, Wescott contends, indicates that roustabout work was unsuitable. Wescott’s argument is persuasive.

As we have already pointed out above, physical ability does not necessarily establish work-suitability in the case of a worker with an existing health problem since -- according to the department's policy manual – “[i]f accepting work is detrimental to the claimant's health, or if the claimant's health or physical condition prevent the claimant’s performing the work, there is no issue under [the waiting-week disqualification] statute.” "Suitability" is thus an inquiry that encompasses more than short-term physical capability. A claimant may be "capable" of performing a particular job and yet be "unsuited" for it. As we stated in Lucas v. Anchorage Police & Fire Retirement Board, “although someone...is not well suited for work...he [may] nonetheless [be] capable of performing it.” This is a distinction that the hearing officer in this case failed to recognize. To find suitability the hearing officer was required to consider not only Wescott's "physical fitness" for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott's undisputed physical impairment, club feet.

Cases in other jurisdictions support this distinction between capability and suitability. For example, in Israel v. Bally’s Park Place, Inc., a closely analogous case, a New Jersey appellate court reversed the denial of benefits to a casino employee whose work environment threatened her recovery from alcoholism. The court held that Israel qualified for benefits even though her physician had released her back to work. The court decided that Israel was “not required to show...that her illness...prevent[ed] her from performing the duties of her employment,” but only that "the environment at her job aggravated her illness or will impair her continued recovery." Since Israel’s therapist expressed concern that the casino environment was "high risk," the appellate court concluded that Israel had met this standard. Although Israel was undeniably capable of performing her duties, the job was not suitable for her because it threatened her sobriety and recovery.

In finding that the roustabout position was suitable work, the hearing officer focused on Wescott's medical release to determine that Wescott was medically capable, i.e., physically fit, to perform the job. The hearing officer found that, "in light of [his] full medical release, without restrictions, the roustabout position was medically suitable for Mr. Wescott." But the medical release addressed the issue of Wescott's physical ability to perform roustabout work, not the risks that this work might pose to his club feet . . . 

. . . The hearing officer made no separate findings concerning -- and evidently failed to consider independently -- the risk that roustabout work might have adverse effects on Wescott's impairment, thereby rendering the work unsuitable despite his physical ability to perform it.
It is immaterial that the hearing officer went on to find that Wescott lacked good cause to quit his roustabout job. For as we have observed, the “good cause” standard -- and its attendant requirements that a worker have compelling reason to leave work and exhaust all reasonable alternatives before quitting -- attaches only when a worker quits work that is suitable. A worker is always free to quit unsuitable work.
CONCLUSION

Tribunal decisions are restricted to the evidence the parties present to the hearing record (see Galusha cited above).

The opinion of Ms. Anderson’s doctor creates a presumption that the work available through the employer was no longer suitable for Ms. Anderson due to her health problems. The employer failed to appear at the hearing and provide evidence sufficient to refute that presumption. Therefore, the hearing record establishes Ms. Anderson quit unsuitable work. Ms. Anderson need not establish good cause for quitting unsuitable work (see Wescott v. State, Dept. of Labor, 996 P.2d 723, (2000 Alaska)).

DECISION
The September 4, 2002 determination is REVERSED. Ms. Anderson is allowed benefits beginning with the week ending May 25, 2002 through the week ending June 29, 2002, if she is otherwise eligible. The three weeks reduced from her maximum benefit amount are restored. The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 30, 2002.
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