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CASE HISTORY

Mr. Whaley appealed a September 25, 2002 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Whaley worked for the employer on the Galena Air Force Base. He started work in October 2001. He last worked on August 30, 2002. The employer paid him $26.13 per hour to work as a transportation mechanic from 8:00 a.m. to 5:00 p.m. on Monday through Friday.

The hearing was originally scheduled for October 31, 2002. Tribunal personnel rescheduled the hearing at the employer’s request. The employer did not request rescheduling from November 8, 2002. The rescheduling for the employer creates a presumption that the employer had more than the usual opportunity to prepare and present its case. The hearing record does not overcome that presumption.

“Only in the case of testimony that is clearly not credible, should a Tribunal consider hearsay statements more reliable [than direct testimony].” Weaver, Comm’r Dec. 96 2687, February 13, 1997.

Hearing findings may not be based on “mere speculation.” Vician, Comm’r Dec. 98 2414, January 14, 1999.

The employer did not call witnesses and provide contradictory eyewitness evidence more persuasive than Mr. Whaley’s. Mr. Whaley's sworn statements as to what he directly observed establish that on August 7, 2002 a coworker raised his fist against him, tried to get Mr. Whaley to fight, then spit into Mr. Whaley’s face. The coworker became angry because Mr. Whaley complained to the coworker about a wrench the coworker negligently allowed to fall undetected on a Galena Air Force Base runway. Another crew found the wrench.

Mr. Whaley told his coworker that he (the coworker) was lucky a military jet did not suck the wrench from the runway. The coworker responded “They’re f--king lucky,” meaning the Air Force personnel aboard the jets were the lucky ones.

Mr. Whaley complained to Ms. Clark, the employer’s operations manager, about his coworker’s error, hostility, and threats. Ms. Clark declined to take action against the coworker because it was one employee’s word against another. 

Ms. Clark did not try to ascertain the truth of what happened by bringing the two employees together and observing them while they explained their versions of what happened and asked each other questions. Ms. Clark’s testimony establishes she did not do this because she did not want to be the person to get between two persons in a fight.

The hearing record fails to suggest that Mr. Whaley is an aggressor likely to start a fight. Ms. Clark’s reluctance to be present when Mr. Whaley and his coworker were together creates a presumption that she recognized the coworker posed a fight threat.

Mr. Whaley contended that his coworker had a history of problems with others including a fight. Ms. Clark denied Mr. Whaley’s contentions.

However, under questioning about a specific fight involving Mr. Whaley’s coworker and another person, Ms. Clark explained it was not a fight because Mr. Whaley’s coworker merely pushed another person. Ms. Clark’s explanation does not undermine the presumption that the coworker posed a fight threat.

Mr. Whaley attempted to file complaints with the Air Force for whom the employer performs contract work. Employer management became upset with Mr. Whaley for approaching the Air Force.

For several days after Mr. Whaley complained to Ms. Clark, the employer had Mr. Whaley work in an area away from his coworker. But within about a week, the employer put them back together even though Ms. Clark’s fears for her own safety had caused her to avoid being present when the two were together. Mr. Whaley tried to continue working, but he finally quit work because the employer would not ensure his safety from his coworker.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause . . . . 

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .
CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).
“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

A coworker spit in Mr. Whaley’s face and tried to provoke him to fight after Mr. Whaley pointed out a hazard to military jets and personnel created by the employee. Mr. Whaley complained to management about his coworker. Management did not take steps to protect Mr. Whaley from the coworker. Mr. Whaley voluntarily quit work with good cause.

DECISION
The September 25, 2002 determination is REVERSED. Mr. Whaley is allowed benefits beginning with the week ending September 7, 2002 through the week ending October 12, 2002, if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 21, 2002.
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