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CASE HISTORY

Mr. Meier timely appealed a September 26, 2002 determination that denies benefits for a temporary period under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Meier began working for Association of Village Council Presidents (AVCP) on April 16, 2002 as an Adult Basic Education Facilitator. His last day of work was September 11, 2002. At the time work ended, the employer usually scheduled him to work 37.5 hours per week and he was paid $23 per hour. 

Ms. Santamour was Mr. Meier’s supervisor. She saw him two or three times per week. Her office was in a building next to his.

She gave instructions to discharge Mr. Meier for abandonment of his position after she determined he did not show up for work or call in for several days. AVCP’s policy dictates that after three working days off without notification to the employer, the employee is considered to have self-terminated. Ms. Santamour had warned Mr. Meier about not calling in when absent on July 2, 2002. She is not sure what days he missed at that time.

The dates he was accused of not working were September 6, a Friday, and also the following Monday and Tuesday. On Wednesday, he was terminated. Ms. Santamour did not believe he worked any of those three days and also was possibly off on Thursday, September 5, as well.

Timesheets Mr. Meier turned in show he worked 6.5 hours on September 5, 7.5 hours on September 6 and 2 hours each on September 9 and 10. He was paid based on those timesheets. AVCP does not use timeclocks for employees to punch in and out.

Mr. Meier had a conversation with Ms. Santamour on September 5, 2002 in which she told him about a letter received about him that alleged he had a criminal background involving questionable conduct around female students. Mr. Meier considered the letter slanderous. He recalls Ms. Santamour telling him not to return to work until he had a criminal background check to give her. The next day he got a statement from the courthouse and contacted his attorney to work on the matter. He went to work after he got the statement. 

Ms. Santamour referred to her appointment book during the hearing, which showed she had conversations with Mr. Meier on Friday, September 6 as well as on that Sunday, September 8. She does recall discussing his criminal record due to the letter she received, but she does not recall saying he could not work until he got a background check. She did ask him to get one however. She also has notes showing Mr. Meier left a message with her on Monday, September 9 stating he was going to take care of legal matters that day. Mr. Meier contends he worked from home on his laptop computer on Monday and Tuesday, but did not note those hours on his timesheet.

The termination form given to Mr. Meier is very brief and indicates he was terminated for job abandonment. When pressed about her new information as to when Mr. Meier made calls to her, etc. Ms. Santamour also indicates Mr. Meier should have gotten permission for leave he had taken on Monday and Tuesday. Such permission would be noted on his timesheet. Mr. Meier knew of no such policy. 


PROVISIONS OF LAW
AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion.


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The employer alleged that Mr. Meier was discharged for abandonment of his position when he missed work for three days without notification. However, the testimony from the employer witnesses shows Mr. Meier was in close contact with his supervisor and that there was some controversy over his criminal records which caused him to miss some work. Further, the days the employer at first alleged he missed were shown by employer documents to be days he did work at least some part of each day. 

I hold that the employer’s allegations of job abandonment are not supported by the facts. As that was the initial charge for the work termination, I conclude Mr. Meier was discharged due to reasons other than misconduct connected with his work.

DECISION
The September 26, 2002 determination is REVERSED. Mr. Meier is allowed benefits without penalty for the week ending September 14, 2002 through the week ending October 19, 2002, provided he meets all other qualifying provisions. His maximum payable benefits are restored and future extended benefits will not be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 4, 2002.
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