BOBROVA, Valentina E.

Docket No. 02 2189

Page 5

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 02 2189

Hearing Date: October 30, 2002

CLAIMANT:
EMPLOYER:
VALENTINA E BOBROVA
CORSAIR INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Valentina E. Bobrova
None

Anna Brovina, Interpreter

Jeff Bogue

ESD APPEARANCES:
None

CASE HISTORY

Ms. Bobrova timely appealed a September 26, 2002 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
In February 2000, Ms. Bobrova began work for the employer’s restaurant in Anchorage. At the beginning, she worked as a hostess. By early 2002 she moved to table busser work. The employer paid her $6.03 per hour plus tips. 

Ms. Bobrova generally worked five-hour nights shifts. At the beginning of her employment, she usually worked about three nights per week. For a while, her work increased to four nights per week. By the end of her employment, she might work just one night shift in some weeks. However, she tended to get about 25 hours of work per week.

Ms. Bobrova last worked on August 20, 2002. She voluntarily quit because she wanted day shift hours, more hours of work, better pay, and fringe benefits. 

The hearing record fails to show that the work conditions of Ms. Bobrova’s busser job were substandard for that type of work in the Anchorage labor market. Ms. Bobrova did not have an offer of new work at the time she quit her busser job.

Ms. Bobrova appealed the September 26, 2002 call center determination hoping that the Tribunal would assist her in securing new work or job training.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.
8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .
POLICY AND PRECEDENT

"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

The Employment Security Division’s BENEFIT POLICY MANUAL (BPM) (mandated by 8 AAC 85.360), Section VL 450.05-4, revised October 1999, provides in part:


1.
Short hours


A quit due to short hours is usually because the worker' want desire [sic] to work more hours, such as fulltime or overtime. Part-time work is not unsuitable, and a worker seldom has good cause for leaving on that basis alone. In most cases the worker has time during off hours to look for full time work elsewhere. Only when the short hours are permanent and so arranged that the worker cannot seek other work does the worker have good cause to leave part-time employment.
“Department policy has also long provided that part-time work by itself does not constitute unsuitable work, because the nature of the work provides a claimant with time to seek preferred work without having to first quit the part-time work.” Rimer, Comm’r Dec. 00 2093, February 20, 2001.


CONCLUSION
Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

Ms. Bobrova voluntarily quit work. She assumes the burden of establishing compelling and necessitous circumstances left her no reasonable alternative but to stop work when she did (see Fogleson cited above).

Ms. Bobrova held her table busser position for a substantial period of time. The hearing record fails to show the conditions of the job were substantially less favorable than the usual conditions for busser work in the Anchorage labor market. For unemployment insurance purposes, busser work constituted suitable work for Ms. Bobrova.

Ms. Bobrova’s night shift hours create a presumption that her days provided her time to seek and secure more preferred work without her first having to quit her busser job. The hearing record fails to overcome the presumption. Failure to secure more preferred work before quitting negates good cause for quitting part-time work (see BPM Section VL 450.05-4, revised October 1999, and Rimer cited above). The hearing record fails to establish that Ms. Bobrova quit suitable work for good cause as good cause is defined for unemployment insurance purposes.

The Tribunal does not have authority to involve itself in job placement and training activities. Those duties are performed by Alaska Job Centers. For job placement and training services, Ms. Bobrova should contact the Anchorage Job Center in the building in which she attended her hearing or the Eagle River Job Center in her local community.

Exhibit 7 shows Ms. Bobrova still had unclaimed unemployment insurance benefits as of September 30, 2002. The separation from work decision does not disqualify her for weeks ending in October 2002 and thereafter.

NOTE: Ms. Bobrova should take care to file timely claims for her remaining benefits while she is unemployed and attempting to find work. If she stopped filing while waiting for her appeal hearing, she should immediately contact her unemployment insurance call center and ask how to reactivate her claim.

DECISION
The September 26, 2002 voluntary leaving determination issued under AS 23.20.379 is AFFIRMED. Ms. Bobrova is denied benefits beginning with the week ending August 24, 2002 through the week ending September 28, 2002. Her maximum payable benefits are reduced by three times her weekly benefit amount, and her future extended benefits might be jeopardized.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 5, 2002.
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Hearing Officer


