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STATEMENT OF THE CASE

On October 2, 2002, the 1st United Methodist Church timely appealed a notice of determination that allowed Ms. Wadsworth unemployment insurance benefits under AS 23.20.379. The issue before me is whether Ms. Wadsworth was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Wadsworth began working for the 1st United Methodist Church (“the church”) on April 26, 2000. She last worked on August 15, 2002. She was the director of the church’s day care center (“the center”). She set her own schedule of workj and earned $2,440.00 per month (exhibit 4, page 1). The Parish Relations Committee (“the Committee”) fired Ms. Wadsworth.

The Committee had heard from some parents that they had paid Ms. Wadsworth the center’s fee in cash. The Committee was unable to locate the cash on the deposits made. The Committee decided to fire Ms. Wadsworth for theft of the cash. However, the Committee did not tell her that. Loren Stanton is the legal counsel for the church. The Committee instructed him to tell Ms. Wadsworth that she was fired, but other than that gave him no instructions on what to say. Mr. Stanton does not recall exactly what he told her. He does not believe that he told her she was being fired for theft or for misconduct.

The church reported the alleged theft to the police department. The church estimates there was more than $20,000.00 missing. The police department had not, as of the date of this hearing, completed its investigation, but believes the amount was much less.

Jeri Bishop has been the pastor of the church since July 1, 2002. She was sent to investigate and determine why the center was operating in the red. When she arrived, she determined that the center was operating 120% over its income. She also determined that there were problems with the purchase orders, laundry, grant applications, and that Ms. Wadsworth would sometimes leave the Center. When Ms. Wadsworth did this, she would leave the center without anyone there certified in first aid. Pastor Bishop’s main concern, however, was the missing money.

Pastor Bishop met with Ms. Wadsworth on July 22, and discussed with her the income. She asked Ms. Wadsworth if any of the parents had paid in cash. Ms. Wadsworth responded that none had. Pastor Bishop later learned from some parents that they had paid in cash. Pastor Bishop did not know the specifics of how payments were handled. The church did not call any of the parents as witnesses.

Initially, parents could pay Ms. Wadsworth for the services of the center. In all cases, whether a parent paid by cash or check, a receipt was to be written to the parent. The money was then taken to the church’s treasurer, Janice Walker. Ms. Walker’s office was upstairs from the center. If Ms. Walker was not in the office, there was a manila envelope next to or on the door of the office. The payment could be placed in the envelope. People other than Ms. Wadsworth and Ms. Walker had access to the envelope. Additionally, the treasurer, secretary, pastor, and the janitor have keys to the office. To Pastor Bishop’s knowledge, no keys to the office have been missing, but she cannot affirm that none were missing before she arrived.

After Pastor Bishop arrived, a decision was made that all payments were to be made directly to the treasurer. Neither she nor Ms. Walker could confirm whether Ms. Wadsworth knew of the change in that policy. To Pastor Bishop’s knowledge all payments were made to the treasurer thereafter.

The relationship of Mary Brown to the center is unknown. However, she spent some time in the center helping Ms. Wadsworth with the computer program on which Ms. Wadsworth would record the payments. She saw parents coming in to pay the center’s fee to Ms. Wadsworth. Whenever a parent came in, she would leave the center but could see in through a window. She would see either the parent or Ms. Wadsworth put money into a locked box that was hung on the wall. She saw no one get into the box.

Roxanne Bauer was employed at the center from March to September 2002. Ms. Wadsworth was her supervisor. She never saw Ms. Wadsworth handle cash. She did see Ms. Wadsworth handle checks. Ms. Wadsworth would give her the checks, and she would make copies of them using the copier in the office. She would then put the checks on the treasurer’s desk and give the copy to Ms. Wadsworth. She also testified that she saw Ms. Wadsworth put checks in the locked box on the wall. Ms. Bauer quit her employment because Pastor Bishop accused her of theft.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for Misconduct, and Refusal of Work

(e)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work. In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.

8 AAC 85.095. Voluntary Quit, Discharge For Misconduct, and Refusal of Work.

(e) A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379 (e) if

(1)
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;

(2)
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and

(3)
a preponderance of the evidence establishes that

(A)
the claimant committed the act; and

(B) the act was not justified under AS 11.81.300 ‑ 11.81.450.

(f) An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.

(g)
For purposes of this section

(1)
"felony" means an act classified as a felony in AS 11 ; and 

(2)
"theft" means an act described in AS 11.46.100 , if the value of the property or service is $50 or more. 

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

In deciding cases under the Employment Security Act, it must be remembered that the burden in these cases, and specifically under AS 23.20.379(e) is one of a “preponderance of the evidence.”

"Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).
We have previously held in cases involving theft of employer funds that, even though the evidence may be circumstantial in nature, such evidence, if reliable and of sufficient weight, may be convincing and can thus support a denial of benefits. Nakasone, Comm'r Dec. 8923101, April 13, 1990.

The Tribunal does not find that 1st Baptist Church has borne out its burden. The Tribunal does not doubt that there were funds missing. However, the Tribunal also notes that many people, both known and unknown, had access to the funds.

· There was testimony that, when Ms. Wadsworth would receive money, it was put into a locked box hanging on the wall. Ms. Wadsworth did not have a key to that box, meaning that some other person would open the box and remove the money.

· There was testimony that, if the office was not open, there was a manila envelope outside the office into which money could be placed. Any person, even from outside the church, could have had access to that envelope. The Church implied that the treasurer always had a view of that envelope, but it is doubtful that the treasurer kept her eye on the envelope at all times. It is reasonable to assume that she left her desk at various times, for various reasons, and for various amounts of time during the day.

· Ms. Bauer had access to the funds. Further, she testified that she handled only checks, and she saw Ms. Wadsworth handle only checks. It is possible that Ms. Wadsworth was sufficiently crafty to ensure that she only handled cash when no one else was in the center. However, she would never know when a parent would come in to pay a fee in cash.

· The treasurer had access to the funds.

· Finally, the secretary, the pastor, and the janitor all had keys to the treasurer’s office, and Pastor Bishop could not confirm that keys had not been lost before she came.

As noted, the Tribunal does not doubt that there were funds missing. But it is the employer’s burden to establish, by a preponderance of the evidence, that Ms. Wadsworth misappropriated the funds. There is some circumstantial evidence that Ms. Wadsworth took the funds, but the Tribunal does not believe that the evidence is “of sufficient weight” (see, Nakasone, supra) to establish that Ms. Wadsworth was discharged for the “commission of a felony or theft in connection with the work.”

DECISION

The notice of determination issued in this matter on September 26, 2002 is AFFIRMED. Ms. Wadsworth is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits are allowed for the weeks ending August 24, 2002 through September 28, 2002.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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