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CASE HISTORY

Mr. Williams appealed an August 23, 2002 determination that denied him benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Williams worked at the Sheep Creek Lodge for about eight years until July 20, 2002 when he quit.

Mr. Williams was a cook in the kitchen. His supervisor was Jerry Stevens, the head cook.  His wage rate was $13.50 an hour.     Mr. Williams worked five days per week starting at 8 a.m. and ending at 3:30 p.m. Mr. Williams listed his duties as cook, dish-washer, maintenance, laundry, generally helping wherever needed in the lodge. 

Mr. Williams contended that the kitchen was short staffed. He had complained to Mr. Stevens about kitchen staffing, but without success. Mr. Williams typically worked well beyond the end of his shift because he “couldn’t just leave things to the next shift.”

The week preceding the end of his employment Mr. Williams indicated a dishwasher was provided only sporadically, and that the prep cook provided for the weekends was in the process of being reduced to Sundays only. He walked off the job when notified of this change.

The lodge business typically increased during the summer with scheduled tour-buses arriving and the kitchen serving upwards of 500 guests per day. However, after the events of 9-11 bus traffic into the lodge was reduced drastically. 

Dr. Kartesz, the owner of Sheep Creek Lodge, came up from the lower 48 for the summer season in late May 2002. He testified that tour-bus traffic was reduced from 30-50% for the summer 2002. He further noted that the business had been loosing money, and the kitchen had lost the most money of any lodge activity.  

Dr. Kartesz attempted to meet the summer staffing needs considering the serious financial circumstance he found himself in. He indicated that kitchen assistance washing dishes was provided by at least three different individuals during the summer, Chris, Johnny, and Damian, Mr. William’s son. Dr. Kartesz further pointed out that Carrie did kitchen prep during in the evening. Sherry also did prepping and the food they prepared was used throughout the following week. 

Mr. Williams was one of several individuals to end their employment around the summer 2002. Testimony among the witnesses was in conflict as to the staffing levels in the kitchen and what was adequate kitchen staffing, the actual amount of bus traffic for the lodge for the summer 2002 season, and the general operation of the business. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION

"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting….

The Employment Security Division's Benefit Policy Manual, states, in part, as follows:

D.
Reasonableness of Requirement

A worker who voluntarily leaves work because an employer requires the worker to perform duties outside the scope of the worker's employment leaves work for good cause, if the employer's requirement is unreasonable.  If the employer's requirement is reasonable, then the worker does not have good cause for voluntarily leaving work.  Even when the employer's requirement is unreasonable, the worker must attempt to remedy the situation to have good cause for leaving work (Fulmer, 9229882, February 23, 1993.)


Voluntary Leaving vs. Refusal of New Work

A change in duties that changes the conditions of work to below those prevailing for similar work in the locality is good cause for voluntarily leaving work, if the employer refuses to rectify the situation.  

The unreasonableness of the employer's requirement depends upon the relationship between the worker's occupation and the duties allegedly outside the scope of the worker's employment. A worker does not have good cause for voluntarily leaving work because the required duties are not customary in the occupation.

The Employment Security Division's Benefit Policy Manual, states at VL 450-3, in part, as follows:

D.
Determination of Unsuitability

If the conditions of work violate a state or federal law concerning wages, hours, safety, or sanitation, the worker has good cause for leaving, regardless of the length of time that the worker has worked under the objectionable condition.  However, the worker must first attempt to have the objectionable condition remedied. 


Suitable work does not include:

1.
Employment vacant due directly to a strike, lockout, or other labor dispute

2.
Employment that offers substantially less favorable conditions (wages, hours, etc) than those prevailing for similar employment in the locality.

Mr. Williams resigned his position because of overwork and the stress associated with his duties. The facts of the case were hotly disputed and equally divided on nearly ever point. What was not disputed was Mr. Williams’ desire to complete his duties by working extra hours each day.  

A worker must make every reasonable effort to preserve his employment. Having too much to do in too little time, creates a difficult working condition. Refusing to work the extra hours necessary to getting everything done is a reasonable step to reduce being overworked. Without first taking such a reasonable step it is impossible to find a worker had no other recourse but quit.  

DECISION
The August 23, 2002 determination is AFFIRMED. Mr. Williams is denied benefits beginning with the week ending July 27, 2002 through the week ending August 31, 2002. His maximum payable benefits are reduced by three weeks and future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and 

Dated and Mailed in Anchorage, Alaska, on December 31, 2002.








Michael Swanson







Hearing Officer

