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CASE HISTORY

The claimant appealed an October 10, 2002 determination that denies benefits under AS 23.20.378(c). The issue is whether she satisfies availability for work requirements while attending training.


FINDINGS OF FACT
In-person hearing in this matter was conducted on November 12, 2002. However, the Tribunal reopened the record several times thereafter to accept additional evidence from the claimant.

The additional evidence received from the claimant included telephone calls and documents. The calls were added to the hearing tape. In the calls, the claimant initially sought to ensure that the Tribunal took in account the Commissioner of Labor and Workforce Development’s decision 02 1518 issued to her on November 14, 2002. 

When the claimant called to ensure the Tribunal considered Commissioner decision 02 1518, the Tribunal advised the claimant she could add additional evidence to the hearing record. The claimant modified her November 12 testimony with testimony in multiple calls and with the submission of additional documents.

On November 15, 2002, the claimant submitted for the hearing record 14 additional pages now numbered as Exhibit 15. On November 18, 2002, the claimant submitted for the record 23 additional pages now numbered as Exhibit 16. Both Exhibits 15 and 16 are entered as evidence.

Exhibit 2 contains a facsimile of the October 10, 2002 determination under appeal. The determination states, in part:

**** FACTS ****

You will be attending school through Southern New Hampshire University (SNHU). Your courses for the fall term will begin on 10/19/02 and you will be attending classes one weekend a month, 8 hours Saturday and Sunday. The semester will end on 01/12/03. In addition, you are currently involved in an internship that began the second week in September. You have until March 2003 to complete the required 300 hours for the internship program. You state that you have been averaging 20 hours a week working in the internship program. Your monthly course will be equivalent to 16 credit hours per month. Your internship is equivalent to 20 plus hours per week. You are considered a full-time student and do not show a recent history (spring 2002 and summer 2002) of attending full-time academic training while working at least 30 hours per week.

**** CONCLUSION OF FACTS ****

A claimant who is enrolled in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent, is not considered available for full-time work. You are enrolled in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent.  You are not considered available for full‑time work. Benefits are therefore denied from 09-29-2002 to 01-18-2003.

This Tribunal decision is limited to the September 29, 2002 through January 18, 2003 disqualification dates imposed by the October 10, 2002 determination immediately above. 

The claimant appeared particularly well prepared for hearing 02 2262 on November 12, 2002. On July 23, 2002 she had testified in Tribunal hearing 02 1518 (conducted by a different hearing officer than the undersigned) about the same issue but for a different time period. Tribunal decision 02 1518 denied the claimant benefits.

The record of Tribunal hearing 02 2262 shows the claimant spent over $1,100 preparing an appeal against Tribunal decision 02 1518. At the November 12 hearing, she appeared very familiar with the issue arising under AS 23.20.378(c), and on November 12 she supported her testimony convincingly with timelines and offers of documentary evidence.  

The claimant’s last employer was the Anchorage Center for Families. She started work in November 1999. She last worked on June 28, 2002.

The claimant generally worked 50 hours or more per week, except for those periods when she went on leave from work. In her last position of program manager, the employer paid her $20.75 per hour. The employer laid her off due to lack of work.

The claimant is pursuing a master’s degree in community mental health from the Southern New Hampshire University (SNHU). As Commissioner decision 02 1518 finds, she started the course of study in September 2001. She expects to complete her course work by December 2003.

The claimant pursues her SNHU master’s degree through off-campus studies. The studies are characterized by monthly in-person class attendance plus a 100-hour practicum and two 300-hour internships.

In-person attendance consists of once-per-month Saturday and Sunday training sessions. Each session is eight hours for a total of 16 hours of class attendance per weekend. The scheduled classes total 16 hours of attendance per month.

For the claimant’s course of study, SNHU operates three terms per year. SNHU clearly designates “spring” and “summer” terms. But the claimant’s testimony establishes the school uses the words “fall” term and “winter” term interchangeably on different documents. This decision will use the word “fall” to address the term the school may refer to as fall or winter.

For the current fall 2002 term, the claimant is scheduled to attend two weekends of training to receive three hours of credits for course PCMH 665/Program Evaluation and Systems Research (Exhibit 13, Page 2 and testimony). For that course, she is scheduled to attend eight hours of daily training on October 19 and 20, 2002 and November 16 and 17, 2002. 

The claimant is also scheduled to attend two weekends of training to receive three hours of credits for course PCMH 666/Professional Affairs & Ethics (Exhibit 13, Page 2 and testimony). She is scheduled to attend eight hours of daily training on December 14 and 15, 2002 and January 11 and 12, 2003.

Also for the fall 2002 term, the claimant started Internship II training on September 4, 2002. She must complete 300 hours of internship by March 31, 2003. She will receive 3 hours of credits for the internship.

As of November 12, the claimant had completed 251 hours of Internship II since September 4. She has averaged approximately 25 hours of internship per week. For the fall 2002 term, the claimant has attendance the equivalent of 10 or more credit hours of academic school per week.

The November 12 hearing (docket 02 2262) was conducted before the Commissioner issued decision 02 1518 on November 14. In the November 12 hearing, the claimant testified that for the fall 2001 term she did her 100 hours of practicum during March 2002. 

During hearing 02 2262, the Tribunal confirmed the claimant’s assertion of when she did her 100 practicum hours by asking separately if she did any of the hours during September, October, November, or December of 2001, or in January or February of 2002. She confirmed she did not do any practicum hours in those six months. She confirmed she did her 100 practicum hours in March 2002.

The claimant supported her assertions that she did all her practicum hours in March 2002 by explaining she began a six-week leave of absence from work in November 2001, and she also was on leave from work for part of February 2002. As of November 12, 2002, the Tribunal had no reason to doubt the claimant’s sworn assertions.

The hearing tapes and exhibits show the claimant began to modify her November 12 assertions after she read Commissioner decision 02 1518 issued on November 14. In her telephone calls and exhibits entered into the hearing record after November 12, the claimant contended that she did some of her 100 practicum hours during two periods of leaves from work. 

One of the claimant’s leaves from work covered the last week of November 2001, all of December 2001, and the first week of January 2002. The other leave period covered approximately two and a half to three weeks in February 2002.

In submissions to hearing record 02 2262 after November 12, the claimant expressed concern that she felt the Tribunal may suspect she perjured herself in her November 12 testimony. Her concern is misplaced.

The legal advice the claimant received prior to November 12, the claimant’s demeanor when providing testimony on November 12, and the timelines she provided on November 12 to support her testimony assure the Tribunal that her November 12 testimony is clear and unambiguous.

The claimant’s modifications to her November 12 testimony result from her reviewing her personal records after the hearing. While it would have been better for the claimant to carefully review her records before providing sworn testimony on November 12, she corrected the record before the Tribunal issued decision 02 2262. The Tribunal finds that the claimant’s modifications to hearing record 02 2262 now accurately reflect her school attendance and actual workdays. 

Whether viewing the claimant’s November 12 testimony solely or with her later modifications, Tribunal hearing record 02 2262 shows the only practicum hours the claimant completed while working, and not on leave from work, were completed in March 2002. The problem that arises is that the practicum evidence in hearing record 02 2262 seems inconsistent with the Commissioner’s findings and conclusions in decision 02 1518 below.

The claimant did not attend any weekend training in February 2002 because she was out of Alaska while on leave from work. That means she had zero class attendance in February 2002. This also seems to conflict with the Commissioner’s findings in decision 02 1518.

For the September 29, 2002 through January 18, 2003 disqualification period in question, the claimant’s testimony establishes she has sought and continues to seek various social services type work. She is available for full-time work on any hours of the day, on any days of the week. She is willing to accept work that pays at least $16.00 per hour. 

Prior to the SNHU fall 2001 term in question, the last time the claimant attended classes of 10 or more credits occurred during the spring 1990 semester at the University of Alaska Anchorage (Exhibit 10, Page 20). She attended 23 credit hours of classes that semester while working full-time.

Commissioner decision 02 1518, dated November 14, 2002, reads in part:

The claimant appealed to the Department from a Tribunal decision mailed August 13, 2002, which affirmed a determination denying benefits under AS 23.20.378(c).  Benefits were denied for the weeks ending June 22, 2002 through September 28, 2002. The issue to be decided is whether the claimant is eligible for benefits while attending academic schooling of 10 or more credit hours or the equivalent.

FACTS
The claimant established a new claim for benefits on June 16, 2002. In September of 2001, she began a master’s degree program through the University of Southern New Hampshire. Her degree will be in the field of community mental health. The program requires a total of 48 credit hours and runs through December of 2003. The program also requires that she complete a 100-hour practicum and two, 300-hour internships.

The program the claimant is enrolled in is designed for people to work full-time while attending. At the time she began the program, the claimant was working full-time for Anchorage Center for Families (ACF). She worked as a co-manager of the Intermission Program, which often required that she work 60-hour weeks. ACF encouraged the claimant to attend school to obtain her master’s degree as the employer was going to require such advanced degrees of its manager’s. ACF also offered small financial incentives. On June 28, 2002, ACF closed its doors and the claimant and all employees were laid off.

The claimant’s school schedule requires her to attend class one weekend per month for a total of 16 hours. Each course takes about two months to complete, for which she get 3 credits. She completed her 100-hour practicum from December 2001 to March 2002. She began her first internship on June 24, 2002 and completed that on September 4, 2002. She now has until March 2003 to complete the second internship. The school recommends she spend about 15 hours per week in each internship. The claimant contends that  the 100-hour practicum  she completed took about the same number of hours per week as the 300-hour internship. She got one credit for the practicum and will get the same number of credits for each internship.   

CONCLUSION

On appeal the claimant contends that she has attended school full-time while working full-time in the past and therefore should qualify for waiver of the disqualification. She asserts that the format of the schooling she is attending is designed to attract students working in the mental health field to further their education and is structured to accommodate students working full-time. She also argues that the State of Alaska approved this program for Professional Counselor Licensure in August of 2001.

The Tribunal denied benefits reasoning that the claimant has been enrolled in more than 10 credit hours of instruction per week since she began the internship in June. We agree with that assessment. Though she only gets one credit hour for the internship and three for each separate course, she was attending the “equivalent” of at least 10 hours per week, based on the number of hours she had to participate to obtain the credits.

The 1989 amendment to AS 23.20.378(c) waived the disqualification for academic students with a proven history of concurrent work and school attendance. Section 18, ch 100, SLA 1989. The worker's ability to attend school and work at the same time must be established. The waiver was intended for those "super-achievers" who had proven they could manage a schedule of full-time classes and work.  Hearings on HB 287 before the Senate Labor and Commerce Committee, March 4, 1988, 15th Alaska Legislature, 2nd Sess. (testimony of Rep. Fran Ulmer).  

The Tribunal also reasoned that the claimant was attending the equivalent of six credit hours per week for the time she was completing her practicum and about two and one-half hours per week for the coursework. We disagree with those calculations. Since the claimant attended classes one weekend per month, or 16 hours, her class attendance would total closer to four hours per week. Adding the six hours per week that she was working on the practicum to the four hours per week that she attended classes for the months from December 2001 through March 2002, we conclude she was a full-time student during that time. As she was also working full-time (more like 60 hours per week), during that time frame, and became unemployed through layoff, we conclude the claimant meets the requirements for a waiver of the disqualification provisions. 

To recap, although the claimant is pursuing an academic education, which is disqualifying under AS 23.20.378(c), she meets the requirement for a waiver of that disqualification due to her recent history of pursuing that education while working full-time.   

DECISION

The decision of the Appeal Tribunal is REVERSED. Benefits are allowed beginning with the week ending June 22, 2002 through week ending September 28, 2002, and thereafter, provided the claimant meets all other qualifying provisions.


PROVISIONS OF LAW
AS 23.20.378(c) provides, in part:

An insured worker is disqualified for waiting‑week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting‑week credit or benefits under this subsection if the worker's academic schedule does not preclude full‑time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,



(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;



(2)
"school" includes primary schools, secondary schools, and institutions of higher education.
POLICY AND PRECEDENT

In Valentine, Comm’r Dec. 97 0842, August 12, 1997, the Commissioner denied benefits holding, in part:

The claimant did not attend school and work concurrently, and therefore he was properly denied benefits under the statute during all the weeks he was enrolled in ten academic credits or the equivalent.

In Forster, Comm’r Dec. 9321488, March 23, 1993, the Commissioner denied benefits under AS 23.20.378(c) holding:

In appeal, Mr. Forster argues that he has a history of working full-time while attending school full-time in that he worked 33.5 hours for the one week that he worked for Icicle Seafoods. However, the statute provides that a claimant must have worked “at least 30 hours a week during a significant portion of the time” that the worker was attending school. One week is not a significant period of time. [underlining contained in original text].

In McCormack, Comm’r Dec. 9425818, March 24, 1994, the Commissioner reversed the Tribunal and denied benefits under AS 23.20.378(c) holding:

The claimant has been attending the University of Alaska Anchorage since 1985, while for at least part of that time, she was also serving a full-time enlistment in the Air Force.  She received an honorable discharge in May 1993, and filed for benefits beginning May 21, 1993. During the current semester which began on January 17, 1994 she is enrolled in 13 credit hours, working toward a bachelor's degree in Business Administration.  She intends to graduate on May 8, 1994.  All of her current classes meet in the evenings and she is seeking full-time work during the day.

In 1990, the claimant attended classes totalling 12 credit hours while she was serving full-time in the Air Force. After that, she limited her class hours to less than full-time while she was still in the Air Force.  At the time of her military discharge, she was only taking one class for a total of three credits.

The Division argues that since the claimant was not attending classes at of at least 10 credit hours when she left the Air Force that she cannot not now be allowed benefits . . .
The claimant in this case was attending school when she was discharged from the Air Force, but she had not attended full-time (10 credits or more) while she was employed, for three years.  Under those circumstances, we must conclude the claimant does not meet the requirements for receipt of benefits while attending academic instruction. She simply fails to show a recent history of pursuing an academic education while employed.
CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

When attempting to apply Commissioner decision 02 1518 against Tribunal hearing record 02 2262, several basic questions arise.

First, while work and school attendance must be concurrent to satisfy AS 23.20.378)(c) (see Valentine cited above), does concurrent mean overlapping in the same week as apparently applied in Forster cited above?

Secondly, what definition must apply to significant when determining whether a claimant worked at least 30 hours per week during a significant portion of the time that she pursued an academic education?

The four days the claimant’s concurrently worked and pursued her Internship I on June 24 through June 28, 2002 are not sufficient to satisfy the requirement that she must have worked at least 30 hours a week during a significant portion of the time she was attending school. The four days do not satisfy the requirement because the Commissioner has already held in Forster above that “One week is not a significant period of time.”
The Tribunal cannot look back to the claimant’s 1990 full-time work and full-time school, because in McCormack the Commissioner has already held that looking back just three years “fails to show a recent history of pursuing an academic education while employed.”

If a week of concurrent work and school attendance is not a significant period, could a single month (March 2002) of concurrent work and school attendance such as the claimant identified in the November 12 hearing satisfy the requirement?

If a single month of concurrent work and school attendance is insufficient to constitute a significant period, could the claimant receive credit for her school attendance occurring during her weeks of leave when she did not work?

Commissioner findings and conclusions carry more weight than those of the Tribunal. However, Tribunal hearing record 02 2262 does not contain the record the Commissioner relied upon when issuing Commissioner decision 02 1518. It is not clear (1) why the findings of Commissioner decision 02 1518 appear to vary from the record of hearing 02 2262, and (2) whether the standards applied in Commissioner decision 02 2262 change prior precedents. 

For example, does Commissioner decision 02 1518 hold being in employed status but on leave from work while attending school equates to concurrent work and school attendance?

If in a subsequent proceeding the department or an appeal tribunal has serious doubt as to the correctness of a principle previously declared by an appeal tribunal or by the department, or if there is an apparent inconsistency or conflict in final decisions of comparable authority, then the findings of fact in the case may be certified, together with the question of law involved, to the department. After giving notice and reasonable opportunity for hearing upon the law to all parties to the proceedings, the department shall certify to the appropriate employees or representatives of the department or appeal tribunal and the parties its answer to the question submitted; or the department in its discretion may remove to itself the entire proceeding as provided in AS 23.20.440 and give its decision upon the entire case. AS 23.20.455(b)

Since Commissioner 02 1518 contains material findings that conflict with Tribunal hearing record 02 2262 and the Tribunal is not certain which precedents now apply, Tribunal hearing record 02 2262 will be certified to the Commissioner for resolution of the issue arising under AS 23.20.378(c) for the claimant’s fall 2002 term.

DECISION
The October 10, 2002 availability for work determination issued under AS 23.20.378(c) is CERTIFIED to the Commissioner of Labor and Workforce Development per AS 23.20.455(b) for a decision clarifying findings and precedent as noted in the Conclusion section above.

Pending issuance of the Commissioner’s decision, benefits are denied beginning with the week ending October 5, 2002 through the week ending January 18, 2003.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances 

beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 9, 2002.








Stan Jenkins








Hearing Officer
