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CASE HISTORY

Ms. Foreman timely appealed a determination dated October 14, 2002 that denies her benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Foreman began work for the employer April 26, 2000. Her last day of work was August 30, 2002. Ms. Foreman worked as a sonogramist aide. 

Ms. Foreman was responsible for reporting sonogram results to doctors. The sonogram images were made by a sonogramist. The sonograms and a report were sent to a radiologist in Seattle. Occasionally, reports required clarification for the radiologist. It was part of Ms. Foreman’s responsibilities to relay the requested clarifications to the sonogramist who made the images. 

A sonogramist named Tina was rude to Ms. Foreman when approached with such problems. Ms. Foreman became reluctant to bring such matters to her attention. 

In early June, another coworker, Carrie, mentioned to Ms. Foreman that Tina had pulled her aside, said that she was having problems at work, and that she wanted to quit, and also had called      Ms. Foreman a “f__ing bitch.” 

Ms. Foreman was disturbed by this comment. Her relations with Tina immediately cooled, and from then on neither individual spoke to the other. The office was tense.

In late August, with the small office still tense, Carrie confessed to Ms. Foreman that she had brought the matter to the attention of one of the co-owners. Ms. Foreman was disappointed that nothing had been done about the situation if they knew of the problem and that things had been allowed to continue for so long. 

On her last day of work, Radine, a co-owner, approached        Ms. Foreman and suggested a meeting. The meeting was held that day and involved Ms. Foreman, the two owners, and Tina.

At the meeting Tina said that she did not realize there was a problem between Ms. Foreman and her. She went on to say that she was not used to a small office. She did not admit calling      Ms. Foreman a f__ing bitch, but rather acknowledged calling her a bitch. The owners asked if the parties couldn’t work together and called for mutual apologies. Ms. Foreman, feeling that she had done nothing wrong refused. Instead she advised the employer that, although she enjoyed her job, she was quitting. At this point, she handed in her office keys and left.

Over the course of the next few days Radine coxed Ms. Foreman into returning to work and that another meeting between        Ms. Foreman and Tina might smooth the way. 

At the time, Tina also worked at another clinic that offered sonograms. On September 5, 2002, Ms. Foreman met Tina at this other clinic. They had a brief conversation in the parking lot. Ms. Foreman told Tina she was returning to work for Alaska Family Sonograms, and expressed her hope they could get along. However, later that evening Gary, the other co-owner, called Ms. Foreman and indicated that Tina had told them Ms. Foreman had been hostile with her. Gary advised Ms. Foreman that they would let her resignation stand.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


CONCLUSION
The Employment Security Division's Benefit Policy Manual, in section VL 515 states, in part, as follows:

A worker who voluntarily leaves work because of the worker's dislike for a fellow worker leaves work for good cause only if:

· The worker establishes that the actions of the fellow worker subjected the worker to abuse, endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker and, 

· The worker attempted to remedy the situation by presenting the grievance to the employer and allowing the employer an opportunity to adjust the situation (Felix, 95 1484, August 1, 1995.)

"Good cause" for leaving work is established by reasonably compelling circumstances. The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual. Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

In Micah Agee, Comm’r Dec. 01 0717, June 25, 2001, the Commissioner of Labor and Workforce held:

The burden is on the claimant to show there was good cause to quit and we do not believe that burden has been met. The one-time occurrence of the alleged "watching" by the co-worker and the supervisor's response were not of such gravity that they gave the claimant no other recourse than to quit the job. 


Ms. Foreman left her employment over problems she had with a coworker. The main incident occurred more than two months prior to her termination. After that followed a period in which the two co-workers did not speak to each other. At a final meeting     Ms. Foreman’s co-worker said she did not even realize there was a problem between them. 

Applying the above precedent to this case this Appeals Tribunal holds that the incident leading to Ms. Foreman’s quitting her work was simply not serious enough to warrant resignation. The coworker’s conduct has not been established as part of a pattern of such behavior, did not involve threats and for most of the time involved conduct by both parties contributing to a tense office. The matter was never brought to the employer’s attention by Ms. Foreman, and therefore remained unresolved until the day of her resignation. 

Most working environments involve some jostling. The events described in this case did not rise about that. It has not been established that Ms. Foreman had no choice but to quit her work and therefore must be considered to have voluntarily left work when she did without good cause.      

DECISION
The September 7, 2002 determination is AFFIRMED. Ms. Foreman is denied benefits beginning with the week ending September 9, 2002 through the week ending October 12, 2002. Her maximum payable benefits remain reduced by three weeks, and she may still be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days 

after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 13, 2002.
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Hearing Officer

