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CASE HISTORY
Mr. Cockerham timely appealed an October 9, 2002, determination that denied benefits under the following circumstances:

· Under AS 23.20.387 for the weeks ending October 6, 2001 through October 27, 2001, and  October 12, 2002 through March 22, 2003.

· Under AS 23.20.379 for the weeks ending October 6, 2001 through November 10, 2001.

· Under AS 23.20.360 for the week ending October 6, 2001.

· Held him liable to repay $680 in benefits along with a penalty of $255 under 

     AS 23.20.390.


FINDINGS OF FACT
Mr. Cockerham established an unemployment insurance claim effective October 9, 2002. At that time he noted his last employer was Food Services of America and that his last day worked was September 27, 2001 (Exhibit 12). Mr. Cockerham then filed a continued claim for the week ending October 6, 2001 through the VICTOR system. On that claim he indicated he had no work or earnings that week (Exhibit 18). He received waiting week credit for that week. Mr. Cockerham's  weekly benefit amount was $170  on this claim.  He had filed for benefits previously on two separate benefit years in 1997 and 1998.

From August 14, 2001 to October 4, 2001, Mr. Cockerham worked for Swissport USA as a ramper at Anchorage International Airport. Eric Bruce is the Duty Manager who oversees the ramp work at the airport. He wrote an incident report on October 5, 2001, about  events that occurred the night before with Mr. Cockerham. On that night he told Mr. Cockerham he needed to pick up some carts from Continental Airlines. He told him that Mr. Hedlund, his supervisor had requested this. Mr. Cockerham replied to 

Mr. Bruce saying  “ you tell him he can get them himself.” Mr. Bruce said “excuse me?” and asked him what the problem was. Mr. Cockerham said for the second time that he was not a kid and he wasn’t “playing.” Mr. Bruce then told him he was being sent home for insubordination. Mr. Cockerham began cleaning out his locker. Mr. Bruce asked him if that meant he was leaving and Mr. Cockerham indicated he was not coming back.

Mr. Bruce then escorted him to the entrance, per company policy, and at that time asked him for his badge.

Mr. Cockerham’s duties as ramper included picking up baggage carts. When asked during the hearing why he refused on his last night of work to pick up the carts, he replied several times that he would not play games. When asked to elaborate as to what that meant, he refused, saying the employer knew what it meant. Mr. Cockerham insists he was fired from Swissport by Mr. Bruce. He did not recall the name of his supervisor, who was allegedly ordering him to “play games.”

When asked why he did not report his employment with Swissport when he filed his initial claim Mr. Cockerham only replied that “I thought I did report.” He later conceded he was not sure if he reported it either when he filed the initial claim, or the continued claim through VICTOR for the week ending October 6, 2001. The relevant question asked through the VICTOR certification system is "Did you work for an employers or were you self employed?”


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....

AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact....

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects....


CONCLUSION
First, I conclude that Mr. Cockerham did voluntary quit work with Swissport when he refused to perform regular assigned duties on his last night. Further, his actions in cleaning out his locker and then stating he was not coming back confirmed his intention to quit work. While the employer may have taken steps to suspend him for insubordination, that did not indefinitely sever the work relationship. Mr. Cockerham has not established any compelling reasons connected with the work, or otherwise, that shows good cause for quitting this employment. I therefore hold the disqualifying provisions of AS 23.20.379 do apply.

Mr. Cockerham's contention that he did not fraudulently withhold material facts for the weeks in question is without basis. The question asked through the VICTOR certification system is "Did you work for an employers or were you self employed?” is not ambiguous. Further, Mr. Cockerham did not demonstrate an inability to understand the instruction. Mr. Cockerham also failed to provide any logical explanation why he failed to reveal his work with Swissport at the time he opened his new claim. There is no dispute that he was working up until 5 days before he filed the new claim.

Mr. Cockerham’s failure to report his last employer at the time he filed his initial claim and on the certification for the week ending October 6, 2001 led to his being paid benefits that were not due him. I therefore hold he is liable to repay the amount noted on the determinations, minus any amount he has already repaid.


DECISION
The determination issued on October 9, 2002, is AFFIRMED.  Benefits remain denied for the weeks ending October 6, 2001, through November 10, 2001, pursuant to

AS 23.20.379.  Benefits also remain denied for the weeks ending October 6, 2001, through October 27, 2001, and October 12, 2002, through March 22, 2003 under AS 23.20.387. Mr. Cockerham remains liable for the overpayment accessed as well, including penalties.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 22, 2002.

                                  



Stephen Long, Hearing Officer

