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CASE HISTORY

Ms. Obert timely appealed October 16, 2002 determination that denies benefits under AS 23.20.379. The issue is whether the  employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Obert began work for the Petroleum Club in September 1997 as a hostess. She worked part-time for most of her tenure, and was last employed as a food and cocktail server. Her job ended September 27, 2002, when the manager, Mr. Bedford, fired her.

Mr. Bedford discharged Ms. Obert because of what he termed soliciting drugs in the workplace. He got complaints from her coworkers that she was asking them to give her drugs or tell her where she could buy them. After getting written statements from some of her coworkers, he dismissed her.

During the hearing, two of Ms. Obert’s coworkers testified she came to them personally on more than one occasion and asked them for prescription painkillers, marijuana or cocaine. The first time this happened, the coworkers were reluctant to come forward, and Mr. Bedford merely gave Ms. Obert a warning. That occurred in July, 2002. The last two occasions were on September 26 and 27, and happened at work. The coworkers refused to help Ms. Obert obtain drugs. One of them had just had surgery and so Ms. Obert knew she was taking painkillers. In addition, Ms. Obert’s supervisor testified that other servers had complained to her about Ms. Obert soliciting drugs.  

Ms. Obert adamantly denied asking any of her coworkers for drugs at any time. She denies using drugs, even off the job. She produced a statement from a registered nurse, showing that on April 29, 2002,she last had a physical. At that time she was prescribed several medications including Paxil and Xanax. Xanax is one of the drugs she was accused of asking her coworker for. Ms. Obert indicates she only takes the medications prescribed when she really needs them.

Ms. Obert argues Mr. Bradford, the manager since June, 2001,was trying to replace her with “his own people.” One of the witnesses against Ms. Obert, a hostess, is his stepdaughter. Mr. Bedford denies that allegation, however, and points out he had given 

Ms. Obert a good evaluation and had increased her hours shortly before her termination.

Although Ms. Obert was earnest in her testimony, I find the employer witnesses who testified against her more credible. I do not believe they would risk the penalties of perjury just to please the employer, nor that her supervisor had that much to gain by terminating her. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.
CONCLUSION

As stated in the findings, though this is a difficult decision to make, I conclude Ms. Obert did repeatedly ask her coworkers on the job site to help her obtain illegal drugs. Such solicitation, after warning, does constitute misconduct connected with the work. Therefore, the temporary disqualification of benefits imposed is in order.

DECISION
The October 16, 2002 determination is AFFIRMED. Ms. Obert is denied benefits beginning with the week ending September 28,2002 through the week ending November 2, 2002. Her maximum payable benefits are reduced by three weeks and future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 26, 2002.
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