PHILLIPS, Kerri L.
Docket No. 02 2311
Page 2

ALASKA DEPARTMENT OF LABOR

EMPLOYMENT SECURITY DIVISION

P.O. BOX 25509

JUNEAU, ALASKA 99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 02 2311
Hearing Date: November 15, 2002

CLAIMANT:

KERRI L PHILLIPS

CLAIMANT APPEARANCES: 
ESD APPEARANCES:
Kerri Phillips
None

CASE HISTORY

Ms. Phillips timely appealed an October 9, 2002 determination that denied unemployment insurance benefits under AS 23.20.378. Ms. Phillips was also held liable for the repayment of unemployment benefits under AS 23.20.390 The issues are whether she was available for work during the period claimed, and whether she is liable for repayment of benefits.


FINDINGS OF FACT
The Fairbanks Job Service scheduled Ms. Phillips for a reemployment services orientation to be held on August 12, 2002 at 2:00 p.m. The day of the orientation, Ms. Phillips called Willie Young, the Job Service representative, and told her she would be unable to attend the orientation. She wanted to attend the funeral of an infant.

Ms. Young told her that she would get something in the mail and that she should call to reschedule. Ms. Phillips misinterpreted this to mean she should call after she received the “something.” On September 23, Ms. Phillips received a letter telling her that she would be denied her unemployment benefits if she did not reschedule. She called, rescheduled, and attended the orientation either that day or on September 26.

Ms. Phillips received $186.00 in unemployment benefits for the week ending August 17, 2002.

STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.357. Able and available for suitable work; reemployment services.

(a)
A claimant is not available for work for any week in which the claimant fails to participate in reemployment services if the claimant has been determined by the director likely to exhaust regular benefits and need reemployment services, unless the claimant has

(1)
completed the reemployment services; or

(2)
has good cause under (b) of this section for failure to participate in the reemployment services.

(b)
The director shall find that a claimant has good cause for failure to participate in reemployment services or related services under (a) of this section if the cause would lead a reasonable and prudent person not to participate in those services and the claimant took the actions that a reasonable and prudent person would take in order to participate. A claimant no longer has good cause when the cause preventing participation ends. Good cause includes

(1)
circumstances beyond the claimant's control;

(2)
circumstances that waive the availability for work requirement in AS 23.20.378;

(3)
attendance at training approved under AS 23.20.382 and 8 AAC 85.200; and

(4)
referral to reemployment services that the director determines was made incorrectly.


CONCLUSION
According to Ms. Phillips, Ms. Young told her that she would receive something in the mail and that she should call and reschedule. Ms. Young did not attend the hearing to refute that testimony, and it is possible that such a comment could be misinterpreted to mean “call after you receive it.” It was a misunderstanding, and Ms. Phillips called, rescheduled, and attended the orientation in good time.

Because benefits are being allowed, the determination of liability is void.

DECISION
The October 9, 2002 determination is REVERSED. Ms. Phillips is allowed benefits, and no disqualification is imposed under AS 23.20.378. Benefits are allowed beginning with the week ending August 17, 2002, so long as she is otherwise eligible.

The October 9, 2002 determination of liability is held NULL AND VOID.  Ms. Phillips is not liable for the repayment of benefits received for the week ending August 17, 2002.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 21, 2002.


Dan A. Kassner

Hearing Officer

