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ALASKA TRAILBLAZING

ORDER DENYING REOPENING

A telephonic hearing was scheduled in this matter for November 20, 2002.

The interested employer and agency representative called in to participate prior to the hearing time as directed. The claimant failed to call in or otherwise notify the Tribunal of his participation in the scheduled hearing. 

A notice of default dismissal was mailed out on November 20, 2002. It advises:

A request to reopen the hearing may be made to the undersigned hearing officer. Reopening will be granted if nonappearance was due to circumstances beyond the party’s control. Such a request must be made in writing and must explain the circumstances fully. Such a request must be delivered or mailed within TEN (10) days after November 20, 2002. This length of time may be extended for a reasonable period if circumstances beyond the appellant’s control prevent a timely request.

Mr. Griffin requested reopening on December 23, 2002. He gave no reason for failing to attend, except for stating he was working at Prudhoe Bay and did not receive the notice of hearing. Upon request by this Tribunal, the claimant gave the following elaboration for his failure to attend:

I worked at Prudhoe Bay from July 18, 2002 through December 22, 2002. No one monitored my mail. When I talked to your office last summer, I was told someone from your office would call me with the date of the hearing.

Under 8 AAC 85.153(f), a hearing may be reopened at a party's request only if the party failed to appear because of circumstances beyond the parties' control. 

The record shows the claimant filed his appeal on October 21, 2002 from the determinations sent on October 2, 2002. There is no indication on the appeal that the claimant was working or would not be getting his mail. His reference to someone from the appeals office calling him with the date of hearing is not supported. There is no indication he had any contact with the appeals office last summer or anytime before he filed his appeal on October 21. He would have no reason to contact the appeals office last summer as he had nothing to appeal at that time.

It is obvious the claimant was getting some of his mail, as he received the notices of determination that denied benefits. Those were sent on October 2. 

It is a claimant’s responsibility to monitor his mail. The Commissioner of the Department has consistently held:

Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation.  The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. In re Andrews, Comm'r Rev. No. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ.(Alaska Super. Ct. 1st J.D., April 13, 1977). There is a rebuttable presumption that a notice placed in the mail will be timely delivered. In re Rosser, Comm'r Rev. No. 83H-UI-145, June 15, 1983. To hold otherwise would simply allow any late appeal to be accepted on the assertion that the determination under appeal was never received.

Though in Andrews, the claimant had failed to file his appeal timely, I believe this applies as well to a claimant’s failure to attend a hearing. In this case, Mr. Griffin’s failure to provide for receipt of his own mail does not provide circumstances beyond his control for his failure to attend the November 20 hearing or for his failure to request reopening within 10 days of the hearing date. For those reasons, the claimant’s request to reopen the hearing is DENIED. The determinations being appealed will remain in effect.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 30, 2003.

                                   Stephen Long, Hearing Officer

