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CASE HISTORY

The claimant timely appealed an October 15, 2002 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. DeAugustine began his waiter job for Denny's Restaurant in April 2002. He last worked on August 30, 2002. He usually worked eight hours per day on six days per week. The employer paid him $5.65 per hour plus tips. His tips totaled about $600 per week.

Exhibit 2 contains a facsimile of the October 15, 2002 determination under appeal. The determination states, in part:

**** FACTS **** 

You were discharged by your employer for absence.  Both your and your employer agree that you called in on the first day of missed work due to a toothache. Your last day of work with Denny's was 08-30-02.  You did not contact your employer again until 09-03-02.  An investigation has determined that you were absent without permission and did not make a reasonable attempt to notify your employer that you would continue to miss work.  Benefits are denied as shown below.

**** CONCLUSION OF FACTS ****

You were discharged by your employer for absence.  Because the circumstances involved in your absence showed a willful disregard of your employers interest, it has been determined that you were discharged for misconduct in connection with your work.  Benefits are therefore denied from 09-01-2002 to 10-12-2002 and your maximum benefits payable are reduced by three (3) times your weekly benefit amount.  Also, you will not be eligible for extended benefits unless you return to work and earn eight (8) times your weekly benefit amount during the denial period.
Mr. DeAugustine did not work on August 31, 2002 because he suffered severe pain from a molar. August 31 was the Saturday of the Labor Day holiday weekend. Mr. DeAugustine could not find a dentist who would work on his tooth. 

Mr. DeAugustine called his general manager on August 31 and advised that he would miss work because of his tooth. He told the general manager that he would return to work as soon as he got the tooth out. The general manager said, “OK.”

On either September 1 or 2, Mr. DeAugustine reported to his work. He told a floor manager that he could not work because he still had not been able to get a dentist to take his tooth out.

On September 3, Mr. DeAugustine reported to work on his day off and told the general manager that he still had not been able to get his tooth fixed. The general manager told Mr. DeAugustine not to worry about it, because he (Mr. DeAugustine) did not work there anymore. Mr. DeAugustine told the general manager that he needed his job. He explained he had not been able to get a dentist to treat him because of the holiday. One of the floor managers tried to intervene in Mr. DeAugustine’s behalf. The general manager interrupted her by saying, “No. He’s got to go.”

On September 5, a dentist pulled Mr. DeAugustine’s molar. During the hearing, Mr. DeAugustine presented a large tooth in a plastic bag. The Tribunal did not enter the bag in the record. The Tribunal did enter medical documents that show Mr. DeAugustine underwent oral surgery for one tooth.

Mr. DeAugustine’s testimony establishes that he never missed any work from April until August 31, 2002. He never received any disciplinary write-ups or warnings before his discharge.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

POLICY AND PRECEDENT

“The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal.” Galusha, Comm’r Dec. 96 2396, February 11, 1997.

"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H-UI-006, January 22, 1985.


In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.
CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).
Because the Tribunal is not an investigative body, Tribunal decisions are restricted to the evidence the parties supply to the hearing record (see Galusha cited above).

The Tribunal may not base a decision upon unproven allegations (see Cole cited above).
The hearing record fails to show that Mr. DeAugustine missed work without reasonable cause and without making reasonable attempts to keep the employer informed of his situation. The employer did not provide the hearing record with evidence of sufficient quantity and quality to establish that the employer discharged the claimant for misconduct connected with his work (see Rednal cited above). The determination under appeal must be reversed.

DECISION
The October 15, 2002 determination is REVERSED. Mr. DeAugustine is allowed benefits beginning with the week ending September 7, 2002 through the week ending October 12, 2002, if otherwise eligible. The reduction of his maximum payable benefits is restored. The determination will not interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances 

beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 26, 2002.
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