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VILLAGE OF TETLIN VSW PRO

CLAIMANT APPEARANCES:
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Tiffany M Silas
None
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None

CASE HISTORY

Ms. Silas timely appealed a determination issued on October 31, 2002, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct.


FINDINGS OF FACT
Ms. Silas worked for the employer from August 5, 2002 to   September 6, 2002. Ms. Silas worked as a general laborer for the employer. 

Ms. Silas’ grandfather also works for the VSW Project, and had borrowed the company truck the September 6, 2002 to go to Tok. He had left his own vehicle for Ms. Silas to use. At about midnight he returned and exchanged the company vehicle for his own.

On Saturday, Ms. Silas was scheduled to work beginning at 7 a.m. However, Ms. Silas overslept. At about 7:30 a.m. her supervisor, Dave, came to the door of her uncle’s house where she was staying. Ms. Silas came to the door and Dave demanded the keys to the company vehicle. He was angry and swearing. He told Ms. Silas to stay home that day. Apparently he believed the night before      Ms. Silas had taken the vehicle to Tok to buy liquor. He did not mention her tardiness.

Since it was the weekend the people where Ms. Silas was staying stayed up drinking and partying. Ms. Silas did not get to sleep until about 12:30 a.m. She testified that she had not taken the vehicle to Tok or anywhere else. Ms. Silas had been late to work twice before and had been told not to let it happen again. 

Ms. Silas’ supervisor did not tell her she was fired, however, coworkers informed her she was terminated. She attempted to speak to Dave after he had come to her house, however, he would not talk to her.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

Applying the above-cited precedent to this case I hold         Ms. Silas must be considered to have been discharged from her employment. As such, misconduct must be shown in order to impose a disqualification. It is unclear from the record the exact reason for Ms. Silas’ termination. 

Although she admits being late to work she denies taking the company vehicle to Tok, the reason Dave came to her house and was angry with her. If it were proven, this certainly would be work-connected misconduct. And there is no evidence her tardiness was the reason for her termination. Misconduct not having been show, a disqualification based on AS 23.20.379 is not in order.

DECISION
The October 31, 2002 determination is REVERSED. Ms. Silas is allowed benefits beginning with the week ending September 14, 2002 through the week ending October 19, 2002 if she is otherwise eligible. There will be no three-week deduction from her maximum benefit amount, and she may still be eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 6, 2002.
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Hearing Officer

