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CASE HISTORY

Mr. Fitch timely appealed a determination issued on October 30, 2002 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Fitch last worked for Pet Emergency Treatment, Inc. during the period June 1992 through October 10, 2002. He earned $16.50 for full-time work as the crematory supervisor. Mr. Fitch was discharged on October 10 for failure to clock out for personal time.

Between 8:00 and 8:30 a.m. on October 10, Ms. Kelly, office manager and Mr. Fitch’s direct supervisor, arrived at the crematory looking for lost ashes. She found Mr. Fitch gone. Ms. Kelly remained at the crematory for about one hour. She contacted Mr. Fitch at about 10:00 a.m. by phone from the main office.

Ms. Kelly returned to the crematory about 10:30 a.m. to discuss why Mr. Fitch was gone from the work site without clocking out. 

Mr. Fitch explained that he had taken his son to a local car dealership to pick up his (son’s) car. He was gone an hour or more. Mr. Fitch contends he had to wait for his son because the car was not ready and he did not want to leave him stranded.

Mr. Fitch did not clock out because his son, also an employee of Pet Emergency, would not have been able to get to work without his car. Mr. Fitch believed he was ensuring a worker got to work. When asked why his son could not have taken a bus or gotten a ride from his (son’s) girlfriend, Mr. Fitch did not have an answer. Mr. Fitch offered to take the time gone as lunch.

Ms. Kelly opted to discharge Mr. Fitch because all employees had been told two years earlier to ensure they clocked out for any time off that was personal. Mr. Fitch always clocked out for personal time off. He had no time accounting or disciplinary problems prior to October 10.

Ms. Kelly considered the state of the crematory in her decision to discharge Mr. Fitch. She found 15 or more dead animals on the floor (ready to be cremated) that were in varying stages of bloating. Some animals had lost fluids that were seeping onto the floor. She believed Mr. Fitch to be responsible for the animals left on the floor rather than being in the freezer.

Mr. Fitch contends the crematory was extremely busy and caused a backlog. The animals on the floor on October 10 were going to be cremated that day. The freezer, until the night before, had been too full to accommodate any more animals. Mr. Fitch did not know why the swing shift worker did not put the animals in the freezer the night before.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
Without prior counseling or disciplinary actions taken by the employer, the Tribunal must decide whether the incidents of 

October 10 were isolated or if Mr. Fitch acted willfully against his employer’s interests.

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. In Cantrell, Comm. Dec. No. 9225160, June 30, 1992, the Commissioner held that a single instance of insubordination may constitute misconduct if it is serious enough.

A worker’s decision to run personal errands while being paid by the employer can be considered misconduct connected with the work. However, Mr. Fitch had never had a problem during the two years since the staff meeting reminding everyone to clock out. While his contention that he was aiding a worker in getting to work is somewhat suspect, the Tribunal believes this was an isolated incident.

Finally, the state of the crematory may have been the responsibility of Mr. Fitch. However, the employer had not warned Mr. Fitch that his performance and the performance of his staff was in question. He was not told that his job was in jeopardy.

Based on the above, Mr. Fitch’s discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on October 30, 2002 is REVERSED. Benefits are allowed for the weeks ending October 19, 2002 through 

November 23, 2002, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 29, 2002.
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